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APPLICATION—CONTRACT 
By Fred. S. Knight. 

Refusing to follow a line of cases holding that there might be a re- 
covery against an insurer where there has been a delay in issuing a policy 
after the making of an application, the Supreme Court of Errors of Con- 
necticut, in Swentusky v. Prudential Insurance Company of America, 165 
Atlantic 686; 81 Insurance Law Journal p. 239, recognized the fact 
that an application for life insurance is a mere offer which does not ripen 
into a contract until accepted, and held that the making of an applica- 
tion does not create an implied contract by the insurer to act thereon 


within a reasonable time nor a correlative duty to deal with the applica- 
tion with reasonable care. 

On January 10, 1932, a written application was made by the George 
Swentusky to the defendant for a life insurance policy in the sum of 


$1,000. The application contained a statement that a semi-annual pre- 
mium of $10.35 was to be paid. At the time of the making of the ap- 
plication, Swentusky paid the agent $5, and received from the agent a 
receipt for that sum which stated that the money was paid on account 
of the policy applied for. The receipt also stated that it was agreed 
that the amount receipted for, would be returned by the company if it 
declined to grant the policy on the life of the applicant, or if it issued a 
policy other than as applied for which was not accepted by the appli- 
cant. The soliciting agent took the application with him and subse- 
quently mislaid it until about January 21, 1932, when it was found in 
his desk. The agent then forwarded the application to the home office 
of the company at Newark. The insurer accepted the application and 
the policy was written as requested in the application on or before Jan- 
uary 26. The policy was forwarded to the agent and was received by 
him on January 27. The applicant had been sick with pneumonia for at 
least four or five days before the date of the receipt of the policy by the 
agent, and on that day he died. Plaintiff, the widow of the applicant, 
brought suit against the insurance company alleging in her complaint as 
the only basis of recovery, the negligence or carelessness of the defend- 
ant’s agent in failing to forward the application to the company for a 
period of about two weeks. 

In affirming the judgment of the Superior Court in favor of the de- 





fendant insurer, the Supreme Court of Errors of Connecticut held that 
an application for a policy of life insurance was but an offer which 
might ripen into a contract by acceptance, and that an implied promise 
for a future action on the part of the insurer must, to create a liability, 
be supported by a consideration. The court stated that no legal benefits 
moved from the applicant to the insurer by reason of the offer, and any 
detriment which the applicant suffered was not one which was contem- 
plated by the terms of the offer or its acceptance. The court further 
held that as there was no implied contract on the part of the insurer to 
act upon the application within a reasonable time, there could be no ba- 
sis for a correlative duty to deal with it either itself or through its 
agent, with reasonable care. 


PRIVATE MOTOR DRIVEN CAR 


While decisions have been rendered to the effect that a motor cycle 
is not a motor driven car within the meaning of an accident policy, 
covering accidental bodily injuries resulting from “collision of or by 
any accident to any private drawn vehicle or private motor driven car 
in which the insured is riding or driving,” the Supreme Court of North 
Carolina, in Conyard v. Life & Casualty Insurance Company of Ten- 
nessee, 168 South Eastern 835; 81 Insurance Law Journal p. 333, 
recently refused to hold that a private 1%-ton motor driven truck was 
not a “private motor driven car” within the meaning of the policy. 

Simon Conyard was the holder of an insurance policy with the Life 
& Casualty Insurance Company of Tennessee, which provided an in- 
demnity of $1,000 for death from accidental bodily injuries resulting 
from “collision of or by any accident to any private drawn vehicle or 
private motor driven car in which the insured is riding or driving.” 
Whiie the policy was in force on April 19, 1932, the insured was fatally 
injured by accidental means when the private Chevrolet 1%-ton motor 
driven truck, in which he was driving struck an embankment of the 
highway and threw him to the hard surface portion of the road. The 
widow of the insured who was named as beneficiary in the policy brought 
suit to recover thereon. 

In affirming the judgment of the trial court in favor of the plain- 
tiff, the Supreme Court of North Carolina stated that the term “motor 
driven car” was broad enough to include a motor driven truck and that 
it could not be said that a narrower interpretation was intended by the 
parties. The court further held that the rule of construction was that 
when an insurance policy was reasonably susceptible of two interpreta- 
tions, the one more favorable to the assured would be adopted. 
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MUNGER et al. v. EQUITABLE LIFE ASSUR. SOC. 
OF THE UNITED STATES. No. 8530. 


District Court, W. D. Missouri, W. D. March 31, 1933. 
2 Federal Supplement 914. 
1. INSURANCE. 
Executors of applicant for life insurance, who died while application was pend- 
ing and before acceptance thereof, could not recover from insurer in tort on 
ground of failure to act on application within reasonable time. 


(For other cases, see Insurance, Dec. Dig. § 130[4].) 


At Law. Action by Williston P. Munger and others, executors of the estate 
of George H. Bunting, deceased, against the Equitable Life Assurance Society 
of the United States. On defendant’s demurrer to the petition. 

Demurrer sustained. 

William S. Hogsett, of Kansas City, Mo. (Hogsett, Smith, Murray & Trippe, 
of Kansas City, Mo., on the brief), for plaintiffs. 

William C. Michaels, of Kansas City, Mo. (Alexander & Green, of New 
York City, and Meservey, Michaels, Blackmar, Newkirk & Eager, of Kansas City, 
Mo., on the brief), for defendant. 

Otis, District Judge. 

Memorandum and Order on Defendant’s Demurrer to the Petition. 

Defendant has demurred to the petition in this case on the ground, among 
others, that it does not state facts sufficient to constiute a cause of action in 
plaintiffs against defendant. 

The plaintiffs are the executors of the estate of George H. Bunting, de- 
ceased. The petition alleges that in February, 1932, Bunting applied to the de- 
fendant, through one of its agents, for a contract of insurance upon his life in 
the amount of $25,000, that at the time of his application he made an advance 
payment of the required premium (first by a note and thereafter by a check 
taking up the note, which check was cashed by the defendant), that he under- 
went a medical examination, that he passed that medical examination satisfactor- 
ily, that he was an insurable risk, that while his application was pending and had 
not been acted on he was advised by the soliciting agent who had taken his ap- 
plication that there was some difficulty at the home office which was delaying 
action, but that he hoped to be able later to hand to Bunting the contract he had 
applied for. The defendant, so far as Bunting was aware or had been advised, 
had neither accepted nor rejected his application when on April 7, 1932, he was 
fatally injured in an automobile accident from which he died on the same day. 
After his death notice thereof was given to the defendant by Bunting’s son, who 
was then notified by the defendant that the application had been declined March 
1, 1932. It is alleged in the petition that the defendant owed a duty to Bunting 
either to accept or reject his application without unnecessary delay and within 
a reasonable time; that the defendant negligently violated this duty, and there- 
upon became liable in damages to Bunting, and upon his death to plaintiffs. , 


It is alleged also in the petition that the defendant fraudulently cashed the 
premium check given it by Bunting, fraudulently kept and retained the premium 
represented by the check, fraudulently deprived him of the use and benefit there- 
of, fraudulently masked from him the rejection of his application, and fraudu- 
lently led him to believe that his application had been accepted and was in force. 
The word “fraudulently,” several times repeated as here indicated, was added to 
the petition by amendment before the argument on the demurrer. 

Whether the petition states facts sufficient to constitute a cause of action in 
plaintiffs is the subject of this opinion. 

[1] 1. There is no contention by plaintiffs that the defendant is under any 
contractual liability arising from its failure either to accept or reject the ap- 
plication within a reasonable time. That is not the theory of the petition. The 
theory is that an unreasonable delay is a breach of duty owing an applicant for 
insurance which subjects the company to liability in tort. The theory is support- 
ed by a number of opinions in decided cases, none of which, however, is con- 
trolling here. The cases cited are Duffie v. Bankers’ Life Ass’n, 160 Iowa, 19, 139 
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N. W. 1087, 1090, 46 L. R. A. (N. S.) 25; Behnke v. Standard Accident Ins. Co, 
(7 C. C. A.) 41 F.(2d) 696; Strand v Bankers’ Life Ins. Co., 115 Neb. 357, 213 
N. W. 349, 350; Kukuska v. Insurance Co., 204 Wis. 166, 235 N. W. 403, 405; 
American Life Ins. Co. v. Nabors (Tex. Civ. App.) 48 S. W.(2d) 459; Colum- 
bian National Life Ins. Co. v. Lemmons, 96 Okl. 228, 222 P. 255; De Ford y. 
New York Life Ins. Co., 75 Colo. 146, 224 P. 1049; Dyer v. Missouri State Life 
Ins. Co., 132 Wash. 378, 232 P. 346; Fox v. Life Ins. Co., 185 N. C. 121, 116 §. 
E. 226; Carter v. Life Ins. Co., 11 Hawaii, 69. 

I have read and studied each of the cases plaintiffs have cited, and others. 
Most of them, so far as they deal with the present question, were written with 
scissors and paste. They but say, “We have said so before,” or, “So elsewhere 
has the ruling been.” Such cases are of little value. The Supreme Court of the 
United States has not spoken on this subject save in dictum. The Court of Ap- 
peals for the Eighth Circuit has not spoken. For us the question is a new one— 
there is no precedent to follow—and, being new, must be decided in the light of 
principle and reason, not on a show of hands. 

The theory of tort liability in a case like this is relatively novel in the law. 
Insurance contracts have been written for centuries, but only lately was it con- 
ceived that they are so different from other contracts as that one could acquire 
rights against an insurance company merely because the company delayed in ac- 
cepting an offer to enter into a contract. There is natural curiosity to know what 
are the grounds on which this heterodoxy rests. 

Nothing is more elementary than that there cannot be a tort liability unless 
there has been a legal duty which has been breached to one’s injury. 

Only four of the cases relied on by plaintiffs undertake to demonstrate the 
essential pre-existing legal duty. And what, according to them, is the duty basis 
for the asserted liability in tort? The answer is best and most fairly put in briet 
but exact quotations. 

The Court of Hawaii (it leads the procession) said (Carter v. Life Ins. Co. 
supra): “Having received the application, having accepted the trust, he [the in- 
surance agent] was, under the circumstances, bound either to forward it or to 
return it within a reasonable time. * * * Those engaged in the insurance busi- 
ness * * * should not mislead an applicant into believing that they would at least 
act upon his application and so cause him to delay applying to some other com- 
pany. To hold the company liable in this case is in effect to hold, as equity 
holds, that that which ought to have been done was done.” 

Said the Supreme Court of Iowa (Duffie vy. Bankers’ Life Ass’n, supra) : 
“This view [that there can be no negligence for a contract of insurance by rea- 
son of delay] overlooks the fact that the defendant holds and is acting under a 
franchise from the state. The legislative policy, in granting this, proceeds on 
the theory that chartering such association is in the interest of the public to 
the end that indemnity on specific contingencies shall be provided those who are 
eligible and desire it and for their protection the state regulates, inspects, and 
supervises their business. Having solicited applications for insurance, and hav- 
ing so obtained them and received payment of the fees or premiums exacted, 
they are bound either to furnish the indemnity the state has authorized them to 
furnish or decline so to do within such reasonable time as will enable them to 
act intelligently and advisedly thereon or suffer the consequences flowing from 
their neglect so to do. Otherwise the applicant is unduly delayed in obtaining the 
insurance he desires, and for which the law has afforded the opportunity, and 
which the insurer impliedly has promised, if conditions are satisfactory. More- 
over, policies or certificates of insurance ordinarily are dated as of the day the 
application is signed, and, aside from other considerations, the insurer should 
not he permitted to unduly prolong the period for which it is exacting the pay- 
ment of premium without incurring risk.” 


Said the Supreme Court of Wisconsin (Kukuska vy. Home Mutual Hail-Tor- 
nado Ins. Company, supra) : 


“In cases like this, the duty springs from the consensual acts of the parties 


and the surrounding circumstances rather than any specific provision of law ap- 
plicable to the holder of the franchise as such. 


‘“* * * By the soliciting, making and receiving of the application, the parties 
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had entered into some kind of a consensual relationship. By the terms of the ap- 
plication it was not to ripen into a contract until the application was approved. 
But for this language in the application, it might be held that the failure to act 
within a reasonable time resulted in approval. * * * 

“Under such circumstances, having in view the nature of the risk against 
which the insurer seeks protection, is there not a duty upon the insurer to act 
upon the application within a reasonable time? Can the insurer, having pre- 
empted the field, retain control of the situation and the applicant’s funds in- 
definitely? Does not the very nature of the transaction impose upon the insurer 
a duty to act? It is considered that there is a duty. * * *” 


Said the Supreme Court of Nebraska (Strand v. Bankers’ Life Ins. Co., 
supra): “The view that there is a remedy based on negligence seems to be found- 
ed on reason and justice. The receipt in the present case shows on its face that 
the insurance company, without assuming any insurance risk, accepted condition- 
ally the first annual premium. The transaction makes the insurance company 
applicant’s trustee for the return of the premium if the application is rejected 
and for the unconditional acceptance of the premium if the application is ap- 
proved and the policy delivered. In connection with the application the receipt 
implies time for a proper investigation of the risk under consideration. Good 
faith and fairness of both parties are required in negotiations for insurance. 
The retaining of the money of the applicant beyond a reasonable time would de- 
prive him of its possession and use during the delay. The use of money or in- 
terest thereon is a valuable right. Negligent or inexcusable delay on the part 
of a trustee is a wrong, if it deprives the bneficiary of the use of a trust fund 
which has served its purpose as such. * * * In addition, an unreasonable delav 
and the retention of an unearned premium might deprive an insurable applicant 
of an opportunity to apply elsewhere for and to procure life insurance. Further- 
more, an insurance company transacts business under a charter from the state. 
It is now recognized that insurance is affected with a public interest. It is reg- 
ulated by the government for the protection of the insuring public. The privilege 
of an insurable person to apply to a licensed insurer for insurance is a vital fea- 
ture of domestic life as well as of the industrial world. The possession of a 
premium held by an insurance company as a trust fund, without any obligation 
for insurance prior to the issuance and delivery of a policy, imposes the duty of 
acting on the application within a reasonable time. The conclusion therefore is 
that there is a remedy in the form of an action in tort for an unnecessary and 
negligent delay in performing such a duty, if it prevents an insurable applicant 
from procuring a policy which he would otherwise have received, thus causing a 
loss.” 

In these excerpts is to be found all that has been said touching any basis for 
the duty element in the tort theory. Building a composite structure from these 
excerpts we have: The duty of an insurance company within a reasonable time 
to act upon an application for insurance, the breach of which if damaging to an 
applicant gives him the right to sue in tort, arises: 

(1) From the equitable principle that that which ought to have been done 
will he considered as having been done; 

(2) from the fact that the insurance company has a franchise from the state 
which was granted in the public interest; 

(3) from the fact that insurance companies impliedly agree to act honestly 
and fairly on applications submitted to them; 

(4) from the fact that the insurance business is charged with a public in- 
terest ; 

(5) from the fact, where there has been an advance payment of premium, 
” Vitis delay in acting is a breach of the trust in which the premium 
is held: 

(6) from the fact that “some kind of a consensual relationship” has been 
entered into by the applicant and the company ; 

(7) from the value of the risk sought to be insured against; 

(8) from the fact that the insurance company, having pre-empted the field, 
should not retain control of the situation and the applicant’s funds indefinitely. 

At first thought at least one is almost led to say that these are bricks made 
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without straw, and also without clay, which moreover, never have been baked, 
One is inclined to think that the cases cited by plaintiffs which were not reason- 
ed (but went on precedent), after all were the best reasoned. Most of the form- 
ulations indeed entering into the composite seem so meaningless that it is diffi- 
cult to discuss them as separate propositions. Learned counsel for plaintiffs in 
his brief, modestly purporting only to epitomize what the courts have said, but 
greatly improving on their attempts to justify what has seemed to them a right 
result, much more clearly and simply ascribes the duty claimed to the fundamen- 
tal obligation of men in their dealings with others to use good faith and fair- 
ness, and still more particularly to what he calls a common-law duty on the part 
of an insurance company, arising from the public interest with which the insur- 
ance business is affected, to act on applications within a reasonable time. 

Difficult as it is to discuss some of the arguments advanced by courts to 
demonstrate the existence of that duty which must support liability in tort, 
nevertheless I attempt it. 

The declaration of the Hawaiian court, that the basis of the asserted duty 
is the equitable principle that that which ought to have been done will be con- 
sidered as having been done, misses the mark entirely. Firstly, it assumes that 
something ought to have been done (presumably that the application should have 
been acted on in a reasonable time), but that is an assumption of the very thing 
to be proved. Secondly, it supports, if it supports anything, a cause of action in 
equity, not one at law as for damages for tort. Thirdly, if it lends any support 
whatever to a law action, it is for an action in contract or quasi contract, and 
not one in tort. 

The decleration of the Supreme Court of Iowa’that the basis of the asserted 
duty is the fact that insurance companies have franchises from the state, if it 
proves anything, proves too much. Every corporation has a franchise from the 
state, but it never has been thought that that fact changes as to corporations the 
elementary rules of the law of contracts and requires that corporations shall ac- 
cept or reject offers to enter into contracts within a reasonable time, whereas in- 
dividuals are not similarly restricted. The franchise but gives to a corporation 
the right to transact business as an individual might, and subject to the same 
rules which govern individuals. 

The declaration of the Supreme Court of Nebraska that the basis of the as- 
serted duty, when an advance premium has been paid, is the obligation incumbent 
on a trustee faithfully to discharge his trust, assumes a trust agreement includ- 
ing an agreement, expressed or implied, that what has been paid will not be held 
indefinitely if the application is not accepted. If this be granted, the full duty 
of the trustee is to return the premium advanced. The further assumption that 
the trustee has agreed to act one way or the other on the application and has 
therefrom a contractual duty to act begs the whole question as to whether there 
is such a duty. Moreover, the enforcement of a trust, and the awarding of dam- 
ages incidental to its violation, is for equity, not for a court of law. 

Most unconvincing are these contentions. The others may be grouped, and 
stated as plaintiffs’ counsel has stated them: That the claimed duty arises from 
the obligation of good faith and fairness and from the public interest affecting 
the insurance business. 

Except where the obligation of good faith and fairness has been crystalized 
in statute or rule of the common law, it is not enforceable in courts. It is a 
moral obligation only. Many legal duties it is true had their origin in moral ob- 
ligations; long ago certain moral obligations became legal duties by the alchemy 
of judges. But that was a necessity of eras more primitive than ours when leg- 
islation was rare and difficult. Now, when the mills, called Parliaments and 
Congresses and Legislatures, grind out new laws unceasingly to meet the real or 
imagined demands of changed and changing times, courts may well restrain 
themselves to the discharge of their true function, the interpretation of the law 
that is, not the making of the law that should be. As for myself, proceeding 
super antiquas vias, I shall not say that because there ought to be a law requir- 
ing an insurance company at its peril to act within a reasonable time on an ap- 
plication for insurance, therefore that is the law. 

The insurance business is affected with a public interest. Courts of highest 
authority have so held. German Alliance Insurance Co. v. Lewis, 233 U. S. 389, 
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34S. Ct. 612, 58 L. Ed. 1011, L. R. A. 1915C, 1189. They have so held only in 
cases in which the validity of regulatory statutes was involved, and where the 
question was whether those statutes violated the provisions of the Fourteenth 
Amendment. The courts have held as to insurance companies that their right 
to freely contract is subject to the reasonable exercise of the police power of 
the states. State regulation of insurance companies has its basis in the police 
power and by no means in the public interest with which the insurance business 
is affected. The fact of public interest is not the source of that power, it but 
affects the locus of the boundary line limiting its exercise. And the police power 
is exclusively to be exercised by the Legislature, never by the judicial branch of 
government. The courts cannot impose a duty on insurance companies by virtue 
of a power which the courts do not possess and cannot exercise. 

If the weight of judicial opinion on this question is to be determined by the 
number (not by the substance) of decisions for the tort theory as compared with 
the number which are against it, then it must be said that the weight of such 
opinion is with the plaintiffs. The decisions of most respectable courts, how- 
ever, support the views I have expressed. I quote from two only out of several. 

The Supreme Court of Appeals of West Virginia, in Thornton v. National 
Council, etc., 110 W. Va. 412, 158 S. E. 507, 508, has said: 


“The long-established conception of the legal relations between an applicant 
and an insurance company is that such relations are fundamentally the same as 
those between parties negotiating any other contract, and are ‘purely contractual.’ 
‘The contract of insurance is to be tested by the principles applicable to the mak- 
ing of contracts in general.’ * * * It is settled almost beyond cavil that mere de- 
lay, mere inaction, by an insurance company in passing on an application, does 
not constitute an acceptance or establish the relationship of insurer and insured. 
* * * Yet the theory advanced by appellee, in making the insurer responsible in 
damages for the amount of the policy because of delay, would accomplish by in- 
direction that which the law will not permit to be done directly. 


“No reason is apparent why an insurance contract should be regarded as of 
any more interest to the public than a contract of employment. It is of as 
much importance to the public that a person and his dependents have support 
during his lifetime (by wages or salary) as that his beneficiaries have a compe- 
tency (through insurance) after his death. Yet it has never been held that de- 
lay in passing upon an application for employment affected the public interest to 
the extent that it made the employer liable for all damages arising from such 
delay. The theory advocated by appellee is such an innovation on established 
insurance law that this court is not prepared now to accept it. We do not mean 
to imply, however, that action in such case might not lie on an implied contract.” 


The Supreme Court of Mississippi, in Savage v. Insurance Co., 154 Miss. 
89, 121 So. 487, 489, has said: “We are unable to perceive how an action may be 
maintained in tort which so clearly cannot be maintained on any theory in the 
contract. The Prudential Life Insurance Company was under no duty to write 
insurance on the life of appellant’s intestate, because there is no statute in this 
state fixing such duty upon insurance companies. We can find no such rule at 
the common law. It is quite elementary that there cannot be a tort without a 
breach of a legal duty. It is true that the business of insurance is affected with 
a public interest, and it may be that under the State and Federal Constitutio-1s 
the Legislature might impose upon insurance companies a duty in this behalf. 
But, unless and until the Legislature shall declare a legal duty on the insurance 
companies to an applicant for insurance, despite the terms of the application, 
this court is without the power or the desire to trench upon legislative authority. 
The courts of the land shall retain the respect of good citizens so long as they 
ge within the sphere assigned to them by the Constitution and laws of the 
and.” 

These views are supported strongly by the dictum of the Supreme Court of 
the United States (and even the dictum of that court usually is received by 
courts and lawyers with profound respect) in Giddings v. Insurance Company, 
102 U. S. 108, 111, 26 L. Ed. 92. Said that court (it was not a tort case and there- 
fore it was dictum so far as the tort theory is concerned): “The presentment of 
the application to the agents * * * and its receipt by the [insurance] company, in 
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nowise committed or Lound the latter to anything. It was competent for the 
company to pause as long as they might deem proper, and finally to accept or 
reject the application as they might choose to do. If they elected to contract, 
they had the right to prescribe the terms, and it was for the other party to assent 
to or reject them. His unbroken silence, as would have been such silence by the 
company after receiving the application, was necessarily negation. Neither party 
in such case would have been bound in any wise to the other, because there would 
have been wanting the mutual assent of the minds of the parties, which is vital 
in all cases to the creation of a contract obligation. ‘ 

There is support also for these views in what was said by Judge (later 
Justice) Brewer in Misselhorn v. Mutual Reserve Fund Life Association (C. 
30 F. 545, 546 (also dictum so far as the tort theory is concerned) : 


“The plaintiff * * * insists that there was delay—culpable delay—on the part 
the insurance company in acting upon the application. * * * Concede that there 
was unreasonable delay, and yet I do not see how any delay makes a contract in 
the face of the stipulation. If the applicant was dissatisfied, and the delay un- 
reasonable, he could have recovered the money which he had paid. 

“While receipt of the application may cast a’ moral duty upon the company 
to act promptly, yet delay does not operate in the same way as an acceptance of 
the application. * * * No negligence, no delay, reasonable or unreasonable, on 
the part of the insurance company could make a contract in face of the stip- 
ulation.” 


ot 


Also I think there is a source of light for the question here in what was said 
by Judge Walter H. Sanborn, speaking for the Court of Appeals for the Eighth 
Circuit, in Travis v. Nederland Life Ins. Co., 104 F. 486, 488. What he said there 
is an exposition of the true nature of an application for life insurance. It ex- 
cludes any conception that such an application imposes other duties upon an in- 
surance company than those which arise in connection with any offer to enter 
into a contract. Judge Sanborn said: “An application for life insurance * * * is 
only a proposal to contract on certain terms which the company to which it is 
presented is at perfect liberty to accept or to reject. It does not in any way bind 
the company to accept the risk proposed, to make the contract requested, or to 
issue a policy. Nor does it in any way bind the applicant to take the policy, to 
make the contract he proposed, or to pay the premium until his proposal has been 
accepted by the company and its policy has been issued. Until the meeting of 
the minds of the parties upon the terms of the same agreement is effected by an 
acceptance of the proposition contained in the application or of some other pro- 
position, each party is entirely free from contractual obligations. The applicant 
may withdraw his application and refuse to take insurance on any terms. He 
may modify his proposal, may affix additional conditions or terms to it, or may 
make an entirely new proposition, while the company may refuse to entertain 
any proposition, or may reject that presented and submit a substitute. Nor is the 
freedom of the parties to retire from the negotiations or to modify their pro- 
posals, at any time before some proposition has been agreed upon by both, ever 
lost or affected by the fact that the applicant accompanies his proposal or ap- 
plication with a promise to pay the premium in the form of promissory notes, 
or even by an actual payment thereof. Until his applicaticn is accepted, such a 
promise or payment is conditional upon the acceptance, and his application is still 
no more than a rrcopesiticn to tcke and to pav for the insurance if the comocny 
cecepts his terms. The f ayment of the premium when the ap>lication is signed 
tors not bind the comceany to accept his terms, nor does it eston the applicant 
Fre overine the money he pays if the companv rejects his proposal. These 


, wmenteal rues cf the law of contracts, which are constantly applied in 
this and other courts. * * *” 


a | 


These cases, as I have said, did not deal with the precise question here. The 
eminent jelires who wrote the opinions I have quoted from never had heard of 
the theory that an insurance company is liable in tort for a failure to act prompt- 
ly on an application for insurance. In their eyes an application for insurance 
was just like any other offer to enter into a contract. They renounced the con- 
tention (and as to that what was said was not dictum) that there could arise by 
implication an agreement to insure from mere delay in acting on an application 
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for insurance. They said that delay was negation, that is, a refusal to accept, 
and that was not dictum. How is it possible that a refusal to accept an applica- 
tion, which cannot be tortured.into an acceptance of it by implication, can con- 
stitute a basis for liability in tort? A refusal to act is not inaction, a fortiori it 
is not a wrongful delay in acting.’ 

[2] 2. The elements of (1) a duty and (2) its violation are not the only es- 
sentials of liability in tort. The violation of duty must have proximately caused 
injury to him to whom the duty was owing. In this case I cannot find this third 
essential element. For an easier analysis let us take a suppositious case. 

A applies to X insurance company for life insurance in the amount of $10,- 
000. With his application he pays in advance the first annual premium. The date 
of his application is January 1. After three months the company has not acted; 
has neither accepted nor rejected A’s application. That, let us assume, is an un- 
reasonable delay. If thereby a tort has been committed by the company against 
the applicant, that tort came into being at the moment when the company’s de- 
lay hecame unreasonable. If so, then A can institute a suit for damages against 
the company. He is still in good health. He can still obtain insurance from 
some other company. Nevertheless, he sues for damages. But how has he been 
injured? And what is the measure of his damages? 

It cannot be argued that A has been injured by the loss of the money he has 
advanced, for he has not lost it. At any time he can have it on demand, even if 
it is not voluntarily returned. It cannot be argued that he has been deprived of 
the use of that money. Voluntarily he parted with it. When he will he again 
can have it and the use of it. It cannot be argued that the inaction of the com- 
pany has deprived him of the privilege of obtaining insurance from some other 
company for his application to one company does not prevent a contemporaneous 
or later application to some other. It cannot be argued that he has been injured 
by the loss of the cash surrender value of a contract which might have been is- 
sued to him had his application been accepted, first, because that assumes that 
the contract immediately would have had a cash surrender value (which it would 
not have had), and, second, because that assumes not only that the company was 
under a duty to act, but that it was under a duty to enter into a contract. 

Now suppose that A does not sue at once. Finally, after two months of de- 
lay, his application is rejected and his premium has been returned. His right of 
action to sue in tort is not terminated but, of course, continues until the statute 
of limitations shuts off his right to sue. In a year he does sue. Is it possible 
that the measure of damages in the case will be different in a year than it was 
in the beginning? Within that year, let us say, A’s health so changes (he be- 
comes afflicted with an incurable disease) that he can no longer obtain insurance 
from any company, and can prove that. Can he then maintain a suit in tort for 
damages against the company and have awarded damages which are approxi- 
mately caused in no sense by the inaction of the company, but by a subsequently 
acquired malady ? 

li we suppose now that there has been unreasonable delay in acting on A’s 
ap: lication, and that therefore a cause of action to sue in tort has accrued to A 
and that the company never has acted on the application, and that the delay in 
action continues for several months, and, while it still continues, A is suddenly 
killed. Certainly then his ability to procure insurance has been terminated, but 
is that inability to procure insurance proximately caused by the inaction of the 
company so that that could be considered in determining the measure of A’s 
damages by such inaction? I think A’s inability then to procure insurance is 
proximately caused by his death, and not by the inaction of the company on his 
application for insurance. The damages, if any, which he had before he met 
with accident certainly cannot all at once be multiplied a hundred fold by an 
event for which the company is not responsible and having no causal connection 
with its inaction on his application for insurance. 

It is impossible for me to conceive of any argument which will justify the 


‘With respect to the addition to the petition by amendment of the word “fraudulently,” 
repeated in several different connections, it is my view that added nothing to plaintiffs’ facts. 
If there is not a cause of action without that word (and I have stated my reasons for believing 
there is not), then the characterization of the several acts and inactions of the defendant as 
fraudulent gives them no further significance or greater value. 
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conclusion that in a tort action for unreasonable delay in acting on an applica- 
tion for life insurance, the pecuniary damages suffered by the applicant (not by 
some one other than the applicant whose interest arises only when the applicant 
is dead) can be anything, much less the full amount of the insurance which was 
applied for and which, if a policy had been issued, would not have been payable 
until after the death of the insured. 

[3] 3. There is another heterodoxy in plaintiffs’ petition in this case: Plaintiffs 
are the executors of the estate of Bunting. If there was a tort, it was against 
Bunting. And it is ancient doctrine that a right to sue in tort does! not survive 
the death of him who has been injured. Only a statute can modify that rule. 
The plaintiffs rely on Missouri statutes (sections 98, 99, R. S. Mo. 1929 [Mo. St. 
Ann. §§ 98, 99]) which are: 

“Sec. 98.—For all wrongs done to property rights, or interest of another, for 
which an action might be maintained against the wrongdoer, such action may be 
brought by the person injured, or, after his death, by his executor or adminis- 
trator, against such wrongdoer * * * in the same manner and with like effect, in 
all respects, as actions founded upon contract. 

“Sec. 99.—The preceding section shall not extend to actions for slander, libel, 
assault and battery or false imprisonment, nor to actions on the case for injuries 
to the person of the plaintiff, or to the person of the testator or intestate of any 
executor or administrator.” 

[4, 5] Section 98 is the first to be considered. It is in derogation of common 
law, and, as such, must be construed, strictly. It provides for the survival of 
certain, not all, actions in tort. Those which are for “wrongs done to property 
rights, or interest” survive. And the phrase “wrongs done to property rights, or 
interest” is the equivalent of “wrongs to property rights or property interest.” 
Bates v. Sylvester, 205 Mo. 493, 104 S. W. 73, 11 L. R. A. (N. S.) 1157, 120 Am. 
St. Rep. 761, 12 Ann. Cas. 457. 

Whether this statute avails the plaintiffs depends on whether the tort here 
complained of was one which damaged Bunting in some property right or inter- 
est, that is, in some right or interest he had in property And the question is, In 
what property did he have a right or interest which was affected in any wise by 
the defendant’s delay in action on his application for insurance? 

Certainly this property we are searching for must have been in esse at the 
time Bunting’s right or interest’in it was injuriously affected, and therefore at 
the moment when the defendant’s delay became unreasonable. There was then 
no contract between Bunting and the defendant, and hence then he had no right 
of property in any existing contract with defendant. He had an interest and 
right in the money he had paid by way of an advance of premium, but that right 
and interest was not affected by the delay of the defendant. At no time and for 
no time was that advancement withheld from Bunting, except with his full con- 
sent. 

Counsel for plaintiffs in his brief says: “But the fact remains that Bunting 
in his lifetime (was) exactly $25,000 poorer than (he) would have been if de- 
fendant had not heen guilty of the wrongs complained of.” I am not able to 
grasp the justification for this assertion. It seems to me that Bunting was not 
poorer by a penny by reason of the defendant’s delay. If one applies for a con- 
tract of insurance and gets that contract, he has something that it or may be of 
value, but if he does not get it I do not perceive that he has lost something that 
is property. If delay of action on his application has lost him anything, it has 
lost him (and that is really what it is contended Bunting lost) an opportunity 
possibly to get a contract with some other company, but such a speculative thing 
as that certainly is not property. 

In this connection plaintiffs base an argument on section 99 of the statutes 
set out supra. That section says that section 98 shall not extend to actions for 
slander, libel, assault and battery, false imprisonment, etc. The argument is that 
here is a legislative construction of section 98 to the effect that except for section 
99 such tort actions as slander, libel, assault and battery, false imprisonment, etc. 
(hence, by analogy, such a tort action as that claimed here), would survive un- 
der section 98. 

There is a surface plausibility in this argument. And it has support in the 
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dictum of the Kansas City Court of Appeals in State ex rel. v. Indemnity Co. 
(Mo. App.) 29 S.W.(2d) 743, 745, that “were it not for section 98 [section 99, 
R. S. Mo. 1929] all causes enumerated would survive under section 97 [section 98, 
R. S. Mo. 1929].” But I cannot accept the view that an action for assault and 
battery, for example, is for a wrong “done to property rights or (property) in- 
terest” of the person who is the victim of an assault and battery. Such a con- 
struction of section 98 is not only a strict construction, it is an impossible con- 
struction, if words are to be taken in their ordinary meaning. : 

There is no ambiguity in section 98 necessitating interpretation. To say that 
it was intended in this section to provide for the survival of all tort actions what- 
soever is to entirely strike out from the section or to rob of all meaning the re- 
ference in it to property rights and property interest. It would be to eliminate 
what obviously is of the very essence of the section. Such a result cannot follow 
from section 99. 

[6] Section 99 is explicable only upon the theory (not a difficult one to ac- 
cept) that the caution of the Legislature exceeded its understanding. Section 99 
was altogether unnecessary, almost as unnecessary as it would be to legislate 
that a statute applicable eo nomine to horses does not extend to cows. And if 
that were done it certainly would not follow that the statute applicable to horses 
also included sheep. No doubt an “exception may properly be considered in as- 
certaining the true meaning of a statute, (but) it cannot put into a previous pro- 
vision something that was not there before.” 59 C. J. 1093. And it is an ele- 
mentary rule that exceptions from the general policy of a statute will be strictly 
construed, and that they will not be so construed as to destroy the very purpose 
and meaning of the statute. Spokane & I. E. R. Co. v. United States, 241 U. S. 
344, 348, 36 S. Ct. 668, 60 L. Ed. 1037. 

As for the dictum of the Kansas City Court of Appeals, quoted supra, it is 
enough to say first of all that it is dictum only, and, secondly, that if it were more 
it would not be binding here, since that court is not in Missouri an appellate 
court of last resort and final jurisdiction. 

I do not discuss decisions in other states in connection with the present ques- 
tion. They turn upon the statutes of those states. This question is to be resolved 
in the light of the Missouri statutes. As I construe t..ose statutes, even if one 
has a right of action in tort against an insurance company for an unreasonable 
delay in acting on an application for a contract of insurance, it is not such a tort 


as survives the death of the person wronged so that it may be prosecuted on be- 
half of his estate by the executors. 
Order. 


The demurrer to plaintiffs’ petition, having been duly considered and the 
court being fully advised in the premises, is sustained. 
It is so ordered. 


METROPOLITAN LIFE INS. CO v. HOGAN. No. 4860. 
Circuit Court of Appeals, Seventh Circuit. March 10, 1933. 
63 Federal Reporter (2d) 654. 
1. INSURANCE. 
In suit on accident policy, burden is on beneficiary to prove that insured’s 
death was caused by accidental means. 
(For other cases, see Insurance, Dec. Dig. § 646[6].) 
3. INSURANCE. 
Whether insured’s death was accidental or suicidal held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[12].) 
4. INSURANCE. 


One instrument may serve both as notice and as proof of death required by 
accident policy. 


(For other cases, see Insurance, Dec. Dig. § 543.) 
5. INSURANCE. 


Person who sold insurance policies, collected premiums therefor, and after 
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insured’s death consulted with beneficiary concerning collection of insurance held 
insurer's agent (Smith-Hurd Rev. St. Ill. 1931, c. 73, § 235). 

(For other cases, see Insurance, Dec. Dig. § 75.) 

Appeal from the District Court of the United States for the Southern Dis- 
trict of Illingis, Southern Division; Louis Fitzhenry, Judge. 

Action by Eva Hogan against the Metropolitan Life Insurance Company. 
From judgment for plaintiff, defendant appeals. 

Affirmed. , 

Appellee recovered judgment against appellant, a New York corporation, on 
an accident policy issued July 21, 1929, to David A. Hogan, in which policy ap- 
pellee was beneficiary. The policy was in full force and effect at the date of 
insured’s death, and, subject to the provisions and limitations therein contained, 
insured him against the results of bodily injuries sustained while the policy was 
in force and which were caused directly and independently of all other causes by 
violent and accidental means. Assured lost his life on August 7, 1930, as a result 
of bodily injuries. 

The policy provides that the insurance shall not cover suicide, or any attempt 
thereat, while sane or insane. It further provides that no agent has authority to 
change the policy or to waive any of its provisions; that witten notice of the 
injury on which the claim may be based must be given to appellant within twenty 
days after the date of the accident causing the injury; and that affirmative proof 
of loss in a death claim must be furnished to appellant at its office in New York 
City, within ninety days after the date of such loss. 

The circumstances under which the insured lost his life are fully set forth 
in a former opinion of this court in Metropolitan Life Insurance Co. v. Eva 
Hogan, 62 F.(2d) 135. Reference is hereby made to that opinion and the facts will 
not be repeated herein. 

The plea was non assumpsit and the case was tried to a jury. At the close of 
all the evidence appellant moved for a directed verdict which was denied and a 
verdict was returned for appellee. From a judgment on that verdict this appeal 
is prosecuted. 

Rudolph J. Kramer, Bruce A. Campbell, R. Emmett Costello, and Roland H. 
Wiechert, all of East St. Louis, Ill., for appellant. 

C. W. Terry, Charles E. Gueltig, and M. D. Powell, all of Edwardsville, Ill, 
for appellee. 

Before Evans and Sparks, Circuit Judges, and Wilkerson, District Judge. 

Sparks, Circuit Judge (after stating the facts as above). 

[1-3] It is first contended by appellant that there is no substantial evidence 
in the record which discloses that insured came to his death by accidental means. 
The burden of proving that fact was upon appellee. Burkett v. New York Life 
Insurance Co. (C. C. A.) 56 F.(2d) 105; Fidelity & Casualty Company of New 
York v. Weise, 182 Ill. 496, 55 N. E. 540. The presumption is that the death was 
not self-inflicted. Connecticut Mutual Life Insurance Co. v. Akens, 150 U. S. 
468, 14 S. Ct. 155, 37 L. Ed. 1148. That presumption together with the pertinent 
circumstances surrounding the death presented a question of fact which was 
properly submitted to the jury, and its finding in that respect, which was adverse 
to appellant’s contention, must stand. Metropolitan Life Insurance Co. v. Hogan, 
supra. 

It is next contended that the trial court erred in admitting certain evidence, 
the purpose of which was to establish the facts, as required by the policy, that 
written notice of insured’s death and proofs of loss were furnished to appellant. 


[4] The only evidence in the record which relates to such notice and proofs 
of loss appears in the oral testimony of appellee, and the basis of appellant’s con- 
tention in this respect is that appellee was permitted to testify as to the contents 
of a written document which she claims was the notice of death and proof of 
loss, and she was further permitted to state a conversation had by her with one 
William Boerckel relative to the content of that document. That the one instru- 
ment may serve both as a notice and proof of death cannot be doubted. and there 
is no question raised in that respect. Da Rin v. Casualty Company of America, 41 
Mont. 175, 108 P. 649, 27 L. R. A. (N.S.) 1164, 137 Am. St. Rep. 709; Hurt v. 
Employers’ Liability Assurance Corp. (C. C.) 122 F. 828. 
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Appellee testified that she knew William Boerckel and that he was in the in- 
surance business for appellant; that he wrote the policy now in controversy and 
delivered it to her, and at the same time insured wrote a check for the premium 
which he delivered to Boerckel; that Boerckel also delivered to insured the policy 
which constituted the basis of the former action between the parties and to which 
reference has been hereinbefore made. She also stated that after insured’s death 
she saw Boerckel two or three times before he took the policy now in suit, and 
that later, within ten days or two weeks after insured’s death, Boerckel brought 
to her a paper and requested her to sign it and stated to her that it was a death 
claim. She thereupon signed the paper and delivered it to him and he took it away 
with him, and she never saw it again. The witness was not permitted to state the 
contents of the paper which she signed, but over appellant’s objection she was 
perinitted to relate Boerckel’s characterization of it as above stated. 

Paragraphs 5 and 6 of the standard provisions of the policy provide that notice 
of injury given by or in behalf of the insured or beneficiary, as the case may be, 
to the Company at New York, or to any authorized agent of the Company, with 
particulars sufficient to identify insured, shall be deemed to be notice to the Com- 
pany. The Company upon receipt of such notice will furnish to the claimant such 
forms as are usually furnished by it for filing proofs of loss. If not furnished 
within fifteen days after the receipt of notice, claimant shall be deemed to have 
complied with the requirements of the policy as to proof of loss upon submitting 
within the time fixed in the policy as to proof covering the occurrence, character 
and extent of the loss. 

The policy also contains the following clause: “In the Event of Accident to 
the Insured the claimant should promptly notify the District Office through which 
premium payments have been made, or the Home Office in New York. Pay nothing 
to any representative of the Company for preparation of claim papers. The Com- 
pany is glad to pay and there is no necessity for help or alleged influence in col- 
lecting. It is not necessary to employ an attorney or any other person to collect 
indemnities properly payable under this policy.” 

Chapter 73, § 235, Smith-Hurd Rev. St. Ill. 1931, chapter 73, par. 346, Cahill’s 
Illinois Revised Statutes (1931) provides that “Whoever solicits insurance on 
behalf of any life company not chartered by and not established within this State, 
or transmits, for any person other than himself, an application for life insurance, 
or policy of life insurance, to or from such company * * ¥* shall be held to 
be an agent of such company to all intents and purposes. * * *” 

[5] It is quite obvious from the facts stated that Boerckel in his dealings with 
assured and with appellee was acting as an agent of appellant. Citizens’ Insurance 
Co. v. Stoddard, 197 Ill. 330, 64 N. E. 355; Pacific Mutual Life Insurance Co. v. 
Barton (C. C. A.) 50 F.(2d) 362; Travelers’ Insurance Co. v. Edwards, 122 U. S. 
457,7 S. Ct. 1249, 30 L. Ed. 1178. 


[6, 7] It is insisted by appellant, however, that a written instrument is the best 
evidence of its contents, and that the court erred in permitting proof of Boerckel’s 
oral statement that the instrument signed by appellee and delivered to him was a 
death claim. This position is not tenable. The rule invoked does not apply to ad- 
missions of parties, and they will not be heard to say that their statements are 
less worthy of credit than the instrument itself. The rule generally adopted is that 
oral admissions as to the contents of a written instrument are competent evidence 
of its contents. Gay v. Lloyd, 1 Greene (Iowa) 78, 46 Am. Dec. 499; Purinton v. 
Purinton, 101 Me. 250, 63 A. 925, 115 Am. St. Rep. 309, 8 Ann. Cas. 205, note; 
Edgar v. Richardson, 33 Ohio St. 581, 31 Am. Rep. 571. 


[8] Of course, admissions are no more competent that other evidence when 
offered for the purpose of contradicting written instruments. Haven v. Brown, 7 
Me. (7 Greenl.) 421, 22 Am. Dec. 208; Bivens v. McElroy, 11 Ark. 23, 52 Am. Dec. 
258; Pankin vy. Simpson, 19 Pa. 471, 57 Am. Dec. 668. But that question is not 
presented here. Appellant does not deny that the truth of Boerckel’s statement, 
and its objection goes only to its admissibility on the ground that it is not the best 
evidence. There is no merit in the contention. Hartford Fire Insurance Co. v. 
Walsh, 54 Ill. 164, 5 Am. Rep. 115; James v. National Life & Accident Insurance 
Co., 265 Ill. App. 436. 

In Manhattan Life Insurance Co. v. Francisco, 84 U. S. (17 Wall.) 672, 678, 
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21 L. Ed. 698, the facts in many respects were similar to those of the instant case, 
At trial appellee offered evidence to prove that the company had furnished her 
blank forms of the kind which were always used in making proof of death; that 
she filled in the blanks in the presence of the agent of the company and handed the 
forms thus executed to him, and she offered no evidence as to the contents of 
those papers. The court said: “The evidence that preliminary proof of the death 
of Francisco and of the justice of the claim of the assured were given to the 
defendants ninety days before the suit was brought was quite sufficient to go to 
the jury. The proofs were in forms, blanks for which had been furnished by the 
insurers, and the forms were filled up in the presence of their agent. He received 
them without objection, and it does not appear that at any time before the trial 
of the case it was ever suggested to the assured that the proofs were insufficient, 
either in form or in substance. Clearly, therefore, it was not for the court to 
instruct the jury that the plaintiff was not entitled to a verdict.” 

There was no error in the court’s rulings on the admissibility of the evidence 
and the cause was properly submitted to the jury. There is substantial evidence 
in the record to support the verdict. 

Judgment affirmed. 


NEW YORK LIFE INS. CO. v. GIST et al. No. 6879. 
Circuit Court of Appeals, Ninth Circuit. March 13, 1933. 


63 Federal Reporter (2d) 732. 
1. INSURANCE. 

Where insurer forwarded two types of life policies, insured having right to 
select one and pay premium thereon, recital in policy selected that premium had 
been paid on date of application did not operate as waiver by insurer of condition 
precedent respecting consultation with physicians before delivery of policy, not- 


withstanding statute respecting conclusiveness of recital of receipt of premums 
(Civ. Code Cal. § 2598). ‘ 


Application for insurance provided that insurance should not take ef- 
fect until policy was delivered to and received by applicant and first pre- 
mium paid in full during his lifetime, and then only if applicant had 
not consulted or been treated by physician since his medical exam- 
ination, provided that, if applicant, when making application, paid 
agent first premium in full, policy, if accepted, would take effect from 
time of date of application. Civ. Code Cal. § 2598, provides that ac- 
knowledgment in policy of receipt of premium is conclusive evidence of 
its payment so far as to make policy binding, notwithstanding any stipula- 
tion therein that it shall not be binding until premium is actually paid. 
(For other cases, see Insurance, Dec. Dig. § 141[1].) 

2. INSURANCE. 

What parties to life insurance contract intended, mutually agreed to, and their 
minds met on is measure of their obligations. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE.- ; 

In absence of any agreement on subject, insured was bound as matter of good 
faith to inform insurer of material change in condition of health between date of 
application and date of delivery of policy. 

(For other cases, see Insurance, Dec. Dig. § 127.) 

4. INSURANCE. | 

Evidence showing applicant consulted physician because of pain in side sus- 
tained finding that he consulted physician between date of application and date of 
delivery of life policy so as to make it ineffective under its express terms. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 


Appeal from the District Court of the United States for the Southern District 
of California, Northern Division; Paul J. McCormick, Judge. 

Suit by the New York Life Insurance Company against Brooks D. Gist and 
another, in which defendants filed cross-bill. From a decree in favor of defend- 
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ants and cross-complainants and denying plaintiff relief on its bill, plaintiff ap- 
eals. 
. Reversed, with directions. 

Meserve, Mumper, Hughes & Robertson, of Los Angeles, Cal. (E. Avery 
Crarv, of Los’ Angeles, Cal., of counsel), for appellant. 

Clyde C. Shoemaker, of Los Angeles, Cal., for appellees. 

Before Wilbur and Sawtelle, Circuit Judges. 


NORTHWESTERN NAT. LIFE INS. CO. v. BANNING. No. 9520. 
Circuit Court of Appeals, Eighth Circuit. Feb. 27, 1933. 
63 Federal Reporter (2d) 736. 
2, INSURANCE. 

Term “poisoning” in life policy excluding from double accidental death bene- 
fit, death from “poisoning or bacterial infections” qualifies “infections,” and 
therefore death by insecticide poisonng was not within exception. 

The term “poisoning” may properly be used as an adjective, and one 
of definitions of term is poisonous. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

3. INSURANCE. 

If language of policy or rider is ambiguous, doubt must be resolved against 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. 

Rider providing for payment of additional amount under life policy for acci- 
dental death held not to double amount payable as additional term insurance, 
where rider was made inapplicable to paid-up additions. 

(For other cases, see Insurance, Dec. Dig. § 520.) 

Appeal from the District Court of the United States for the District of 
Nebraska; Joseph W. Woodrough, Judge. 

Action by Edith Irene Banning against the Northwestern National Life In- 
surance Company. Judgment for plaintiff, and defendant appeals. 

Affirmed on condition of remittitur. 

Philip E. Horan, of Omaha, Neb. (Arnold Hobbs, of Minneapolis, Minn., on 
the brief), for appellant. 

John C. Barrett, of Omaha, Neb., for appellee. 

Before Stone, Van Valkenburgh, and Booth, Circuit Judges. 


NEW YORK LIFE INS. CO. v. KWETKAUSKAS. No. 4918. 
Circuit Court of Appeals, Third Circuit. March 3,° 1933. 
63 Federal Reporter (2d) 890. 
1. INSURANCE. 


Fraud is never presumed, and insurer, claiming that answers in application 
were fraudulent, has burden of showing facts constituting fraud by clear, con- 
vincing proof. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE. 

In action on life policies, whether false answers in application were fraudulent 
held for jury; insurer not clearly showing that insured, who was illiterate, under- 
stood or even answered questions. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

Appeal from the District Court of the United States for the. Eastern District 
of Pennsylvania; William H. Kirkpatrick, Judge. 

Action by Mary Kwetkauskas against the New York Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

Arthur G. Dickson, of Philadelphia, Pa. (Louis H. Cooke, of New York 
City, of counsel), for appellant. 

Horace M. Schell, of Philadelphia, Pa. M. A. Kilker and Cyril C. Kilker. 
both of Girardville, Pa., and Charles Staudenmeier, of Ashland, Pa., for appeliva 
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GILL et al. v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 9467. 
Circuit Court of Appeals, Eighth Circuit. Feb. 23, 1933. 
63 Federal Reporter (2d) 967. 
1. INSURANCE. 


In suit to cancel life policies, evidence J:el% to justify cancellation because 
of insured’s physical condition when poliodes were delivered. 
(For other cases, see Insurance, Dec. Dig. § 249.) 
2. INSURANCE. 
Provision of life policy that it shall not become effective unless delivered and 
received while insured is in good health is valid. 
(For other cases, see Insurance, Dec. Dig. § 136[4].) 
3. INSURANCE. 


Knowledge or acts of any person other than those named in insurance con- 


tract as empowered to modify it, shall not bind insurer nor constitute waiver 
of contract provisions. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

5. INSURANCE. 

Nebraska statute defining agent makes soliciting agent agent of insurer, but 
leaves extent and nature of his authority to be determined by general law 
(Comp. St. Neb. 1929, § 44-307). 

(For other cases, sce Insurance, Dec. Dig. § 78.) 

6. INSURANCE. 

Insurance applicants may agree that insurer or one or more of its officers 
and no others can waive terms of contract, and this is matter of general juris- 
prudence on which state decisions are not contrclling in federal court. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

Appeal from the District Court of the United States for the District of 
Nebraska; Joseph W. Woodrough, Judge. f 

Action by the Mutual Life Insurance Company of New York against Robert 
L. Gill and others. Decree for plaintiff, and defendants appeal. 

Affirmed. 

Arthur F. Mullen, of Omaha, Neb. (Clarence A. Davis, of Holdredge, Neb., 
and Paul P. Massey, of Omaha, Neb., on the brief), for appellants. 

David A. Fitch, of Omaha, Neb. (Frederick L. Allen, of New York City, 
Norris Brown and Ralph M. West, both of Omaha, Neb., og the brief), for 
appellee. 

Before Stone, Van Valkenburgh, and Booth, Circuit Judges. 

VAN VALKENBURGH, Circuit Judge. 

_ June 21, 1930, appellant Robert L. Gill made application to appellee for two 
life insurance policies in the principal sums of $10,000 and $15,000 respectively. 
The written application contained, among other things, the following provisions: 

‘All the following Statements and answers, and all those that the insured 
makes to the company’s medical examiner, in continuation of this application, 
are true, and are offered to the company as an inducement to issue the proposed 
policy. The insured expressly waives on behalf of himself or herself and of any 
person who shall have or claim any interest in any policy issued hereunder, all 
provisions of law forbidding any physician or other person who ‘has attended 
or examined, or who may hereafter attend or examine the insured, from dis- 
closing any knowledge or information which he thereby acquired. The pro- 
posed policy shall not take effect unless and until delivered to and received by 
the insured, the beneficiary, or by the person who herein agrees to pay the pre- 
miums, during the insured’s continuance in good health and unless and until the 
first premium shall have been paid during the insured’s continuance in good 


health.” 


“It is agreed that no agent or other person except the President, Vice- 
President, a Second Vice-President, or a Secretary of the company has power 
on behalf of the company to bind the company by making any promise respect- 
ing benefits under any policy issued hereunder or accepting any representations 
or information not contained in this application, or to make, modify, or discharge 
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any contract of insurance, or to extend the time for payment of a premium, or 
to waive any lapse or forfeiture or any of the company’s rights or requirements.” 

The insurance company, on June 27, 1930, caused two policies of insurance 
for the amounts applied for respectively to be executed by its president and 
secretary, and these policies were delivered to appellant Robert L. Gill August 15, 
1930, by one Hofgard, a district manager of appellee in four Nebraska counties, 
who obtained the application for these policies from Gill. His duties consisted in 
appointing new agents, supervising agents, writing insurance, collecting premiums, 
and delivering policies. , 

February 6, 1931, appellee filed suit in the district court for the district of 
Nebraska to cancel said policies of insurance upon two grounds: (a) That the 
answers of the insured made to the company’s medical examiner, and offered as 
an inducement to the company to issue the proposed policies, were false, and 
deceived the company to its injury, and (b) that at the time said policies were 
delivered to him the insured was not in that state of health, which was a condition 
precedent to the taking effect of the policies. The court resolved the first of 
these contentions in favor of appellants, but sustained the second ground of the 
complaint and decreed cancellation accordingly. 

The main contention of the appellants is that the knowledge of Hofgard of 
Gill's condition of health when he delivered the policies was the knowledge of 
the insurance company, which thereby waived the contract provision that the 
policies should not take effect unless delivered to and received by the insured 
during his continuance in good health. Appellee renews its insistence that the 
finding of the trial court that appellant Robert L. Gill made untrue answers to 
appellee's medical examiner in the application requires a cancellation of the 
policies, apart from the conditions existing when the policies were delivered. 
However, in the view we take concerning the latter asserted ground for cancella- 
tion, and the conclusion of the chancellor thereon, we deem it unnecessary to 
consider the question of whether the misrepresentations made were calculated to 
deceive the irfsurance company to its injury. We pass, therefore, to a considera- 
tion of the physical condition of the insured at the time the policies were delivered, 
and since, and the question of waiver raised by appellants. 

[1] May 31, 1930, Gill was attended by Dr. Rasmussen and was given a pre- 
scription for “minor gastro-intestinal disturbance.” June 11, i930, he was again 
attended by Dr. Rasmussen who made a physical examination, taking blood pres- 
sure, weight, etc. June 17, 1930, he saw Dr. Rasmussen again, and, on June 21, 
1930, he made application for the two policies and was examined by the company’s 
physician, in the course of which examination he stated that he had consulted no 
physician or practitioner for any ailment, serious or not serious, within the (then) 
past five years. June 27, 1930, less than a week later, he again consulted Dr. Ras- 
mussen, who prescribed digitalis, a heart stimulant. July 12, 1930, Gill was examin- 
ed by Dr. Ridell—a partner of Dr. Rasmussen—who found said aprellant suffering 
from angina pectoris, a considerable enlargement across the base of the heart, and 
fatty degeneration of that organ. Incidentally this diagnosis corresponds with that 
made by Dr. Ridell at the time he made an examination of Gill November 9, 
1928. Mr. Gill states that Dr. Ridell told him his trouble was termed angina 
pectoris, and that it was rather unusual for a person of his age to have it. 
Shortly after this examination of July 12, 1930, Gill went to Virginia with his 
wife and children, returning August 14, 1930; while there he testifies that he re- 
ceived a letter from Hofgard, the substance of which he states from memory as 
follows: “He mentioned that from information he had gotten from Dr. Rideil 
that it was highly improbable that I would be able to stand another physical ex- 
amination, and that if the premiums on these policies were paid within sixty days 
that no further physical examination would be required, and for that reason, if I 
didn’t expect to be back within that time to be sure to write him, and if it was 
not convenient to pay the amount of the premium I could pay as much as two 
hundred dollars and the balance he could arrange to be paid later. I think that 
was the substance of the letter.” 

This version of the contents of the letter is corroborated by the wife and 
son of the insured. Mrs. Gill testifies that Hofard called at her house for the 
letter; she gave it to him and “he walked off with it.” The letter was not 
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produced. Hofgard denies that he stated in the letter that he had talked with 
Dr. Ridell and that it was questionable whether Gill could pass another examination 
Such, however, is the insistence of appellants, upon which they count for such 
knowledge in appellee of the physical condition of the insured as would constitute 
a waiver of the strict’ terms of the insurance contract. On the day following 
the return of the Gills, Hofgard appeared and an arrangement was made whereby 
Gill paid $262.50 of the premium in cash, and gave his note for the balance of 
$800. Hofgard’s commission was 55 percent. of the first year’s premium, and 
42, per cent. of the next six renewal premiums. 

Beyond successful dispute the insured was not in good health as required 
by the insurance contract when the policies were delivered. The evidence estab- 
lishes conclusively that he was suffering from angina pectoris, a serious affection 
of the heart. Concerning it Dr. Ridell testified: 

“Q. What is angina pectoris? A.A pathological condition of the heart 
characterized by sharp pain over the heart region which radiates to the left 
shoulder and left arm, and pathologically it is a disease of the blood vessels sup- 
plying the heart muscle itself. * * * 

“Q. How would you characterize the condition that you found Mr. Gill to be 
in with reference to being serious or otherwise? A. Anyone who has angina 
pectoris is always in a serous condition. 

“Q. And what can you prognosticate with reference to the effect or resuit 
of angina pectoris? A. A patient suffering from angina pectoris may live a long 
time or the end might be very sudden and fatal in a few moments. 

“Q. Can you give a guess as to how many days, weeks, months, or years a 
person will or will not live? <A. No, sir. 

“Q. What effect does angina pectoris and this condition have on a person's 
ability to exert themselves in such a way as walking upstairs? A. Usually the 
subjective symptoms of angina pectoris appear very rapidly upon any exertion, 
mental or physcal. He did not observe Mr. Gill after he had walked upstairs. 

“Q. What did he tell you at the time of this examination? A. His complaint 
was pain over the heart upon exertion, which radiates to the left shoulder and 
arms and that it was worse at night. 

“Q. Did he say anyhing about having difficulty in walking upstairs? A. He 
mentioned that some time previous he had noticed that the exertion of climbing 
the stairs where his own office was located bothered him, and that he occasionally 
had to stop to rest. * * * 

“Q. And this condition which he has, is that what you would call a permanent 
condition? <A. Yes, sir.” 

Dr. Hollister, who examined Gill for this insurance, testified as follows or 
this subject: 

“The symptoms of angina pectoris are subjective and variable—a sharp pain 
in the chest, especially on the left side and darting down the left arm. These 
are subjective symptoms—would have no trouble telling if .he had angina pectoris 
if he were present when he had the attack. Angina pectoris is an extremely serious 
disease. If Gill has angina pectoris, he is not in good health and would never 
be in good health again. 

“Q. I was going to ask if a man had angina pectoris and was examined by 
the doctor but refrained from telling the doctor that he had at any time any 
pains in his heart and radiating from his left shoulder and arm, is it possible 
you might examine him when he was in a period of relaxation and not discover 
it unless he tells you about those things? A. It is.” 

[2, 3] It is significant that the insured had repeatedly consulted a physician 
within a short period prior to his application for this insurance; that again, in 
less than a week, he was attended by Dr. Rasmussen, who prescribed digitalis, a 
heart stimulant. In about two weeks thereafter he consulted Dr. Ridell, a partner 
of Dr. Rasmussen, who found, “by carefully observing Mr. Gill, and listening to 
his subjective symptoms and adding on to that my objective findings,” that he 
was suffering from angina pectoris. It sufficiently appears from Gill’s testimony 
that Dr. Ridell told him he had angina pectoris. Shortly thereafter he went with 
his family to Virginia for a vacation. While there he received from Hofgard, 
the soliciting insurance agent, the letter to which reference has been made. It 
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is beyond question that he knew his condition, and that he knowingly | received 
these policies when not in good health, contrary to the provisions of his insurance 
contract. It is well settled that this clause in that contract, which provides that 
a policy shall not become effective unless delivered and received while the insured 
is in good health, is valid and will be enforced; and that knowledge or acts of the 
insurer’s local agent, or of any person other than those named in the contract as 
empowered to modify it, shall not be binding upon the insurance company nor 
constitute a waiver of contract provisions. This is the established rule in the 
national courts and is supported by the weight of authority in state jurisdictions. 
Sun Insurance Office v. Scott, 284 U. S. 177, 182, 52 S. Ct. 72, 76 L. Ed. 229; 
Jensen v. New York Life Ins. Co. (C. C. A. 8) 59 F.(2d) 957; New York 
Life Ins. Co. v. McCreary (C. C. A. 8) 60 F.(2d) 355, 358, 359; Inter-Southern 
Life Ins Co. v. McElroy (C. C. A. 8) 38 F.(2d) 557; AEtna Life Ins. Co. v. Roewe 
(C. C. A. 7) 38 F.(2d) 393; Aitna Life Ins. Co. v. Johnson (C. C. A. 8) 13 
F.(2d) 824; MacKelvie v. Mutual Ben. Life Ins. Co. (C. C. A. 2) 287 F. 660; 
Union State Bank & Trust Co. v. Northwestern Life Ins. Co. (C. C. A. 5) 55 
F.(2d) 1070; Curtis v. Prudential Ins. Co. (C. C. A. 4) 55 F.(2d) 97. 

|4] “The general rule which imputes an agent’s knowledge to the principal 
* * * does not apply when the third party knows there is no foundation for the 
ordinary presumption,—when he is acquainted with circumstances plainly indicating 
that the agent will not advise his principal.” Mutual Life Ins. Co. v. Hilton- 
Green, etc., 241 U. S. 613, 36 S. Ct. 676, 680, 60 L. Ed. 1202. 

The rule thus announced has special application to the instant case. If, as 
appellants claim, Hofgard, with express knowledge of Gill’s noninsurable physical 
condition, urged a speedy payment of premium and final performance of the 
insurance contract, in order to avoid the necessity of further medical examination, 
it was and is obvious, whatever his motive, that he would not advise his principal, 
and thus defeat the very consummation which he desired. In this aspect of 
the case he occupied a position of disloyaly and antagonism to his company, and 
his knowledge could not be imputed to it. If, on the other hand, the claim of 
Hofgard, that he had no information from Dr. Ridell, did not mention his name 
to appellant Gill and did not say: in his letter that it was questionable whether 
the insured could pass another examination, is to be indulged, then appellants 
have failed to prove an essential element in the claim of waiver. Appellants con- 
tend that the knowledge of Hofgard binds appellee by virtue of a Nebraska 
Statute, C. S. Neb. § 44-307, which provides: 


[5, 6] “‘Agent, Defined. Any person, firm or corporation in this state who 
shall with authority receive or receipt for any money on account of, or for any 
contract of insurance made by him or them, or for any such insurance company 
or individual aforesaid, or who shall with authority receive or receipt for money 
from other persons to be transmitted to any such company or individual aforesaid 
for a policy or policies of insurance, or any renewal thereof, although sucli 
policy or policies of insurance may not be signed by him or them, as agent or 
agents of such company, or who shall in any wise make or cause to be made any 
contract or contracts of insurance, for or on account of such company aforesaid, 


shall be deemed, to all intents and purposes an ‘agent’ or ‘agents’ of suci: 
company.” 


As ruled by this court in New York Life Ins. Co. v. McCreary, 60 F.(2d) 
355, 359, this and like statutes “make the soliciting agent the agent of the insurer, 


but they leave the extent and nature of his authority as such agent of the insurer 
to be determined by the general law of agency.” Citing many cases. 


In AXtna Life Ins. Co. v. Moore, 231 U. S. 543, 559, 34 S. Ct. 186, 58 L. Ed. 
356, it was held that it is competent for applicants for insurance to make agree- 
ments that the company, or one or more of its executive officers, and no other 
person, can make any waiver of the terms of the insurance contract; that this is 
a matter of general jurisprudence, and, therefore, that state decisions to the 
contrary are not controlling. 

The decision of the chancellor on this point, which led to the decree of 


cancellation, is supported not only by substantial evidence, but by the overwhelming 
weight of the evidence, and that decree should be and is affirmed. 
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HAWTHORNE v. BANKERS’ LIFE CO. No. 9475. 
Circuit Court of Appeals, Eighth Circuit. Feb. 23, 1933. 
63 Federal Reporter (2d) 971. 
4. INSURANCE. 


Loan provisions of life insurance policy and loan agreement held not to 
modify or affect insurer’s right to deduct insured’s indebtedness at time of de- 
fault in payment of premium. 

The policy provided that it should become void on default in pay- 
ment of any premium, except so far as extended insurance was auto- 
matically purchased by surrender value, less indebtedness, while loan pro- 
visions and loan agreement provided that failure to repay loan should not 
avoid policy, unless insured’s total indebtedness, with interest, equaled or 
exceeded cash value of policy, in which case it should become void after 
30 days’ notice. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

Appeal from the District Court of the United States for the Western District 
of Missouri; Merrill E. Otis, Judge. 

Action by Aimee W. Hawthorne against the Bankers’ Life Company, a cor- 
poration. Judgment for defendant [52 F.(2d) 309], and plaintiff appeals. 

Affirmed. 

C. O. French, of Kansas City, Mo. (J. M. Johnson, of Kansas City, Mo., on 
the brief), for appellant. 

James W. Broaddus, of Kansas City, Mo. (R. B. Alberson and E. M. Nourse, 
both of Des Moines, Iowa, and McAllister, Humphrey, Pew & Broaddus, of Kan- 
sas City, Mo., on the brief), for appellee. 

3efore Stone, Van Valkenburgh, and Booth, Circuit Judges. 

VAN VALKENBURGH, Circuit Judge. 

Appellant sued in the circuit court of Jackson county, Mo., to recover on a 
policy of insurance issued by respondent to her husband, Samuel C. Hawthorne, 
July 3, 1918. The insured died March 27, 1930. The case was removed to the 
District Court of the United States for the Western District of Missouri. A jury 
was waived by stipulation, and the case was tried to the court. The following 
judgment was entered: 

“This cause came on to be heard before the court, both parties appearing by 
counsel, and the court, after hearing the evidence and arguments of counsel, took 
said cause under advisement and briefs were submitted to the court by respective 
counsel, and the court being fully advised in the premises has heretofore filed a 


memorandum opinion herein, setting out a finding of facts and conclusions of law 
in favor of defendant. 


“It is therefore ordered, adjudged and decreed that said defendant, Bankers 
Life Company, go hence without day and recover its costs from said plaintiff and 
that it have execution therefor.” 


[1, 2] During the progress of the trial, there were no requests for findings of 
fact or conclusions of law. No motion for judgment was made at the close of the 
evidence, nor other like action taken to challenge the rulings of the court. In such 
case no question of fact or law is presented for review, because “the finding of 
the court upon the facts, which may be either general or special, shall have the 
same effect as the verdict of a jury.” 28 USCA § 773. To obtain a review of the 
conclusions, “a party must either obtain from the trial court special findings which 
raise the legal propositions, or present the propositions of law to the court and 
obtain a ruling on them.” Fleischmann Const. Co. v. United States, 270 U. S. 349, 
356, 46 S. Ct. 284, 288, 70 L. Ed. 624; Wear v. Imperial Window Glass Co. (C. C. 
A. 8) 224 F. 60, 63. : 

For a complete discussion of the rules governing such a situation, see the 
opinions of this court in Inter-Southern Life Ins. Co. v. Klaber, 50 F.(2d) 154, 
American Surety Co. v. Cotton Belt Levee Dist. No. 1, 58 F.(2d) 234, 235, Clau- 
son v. United States, 60 F.(2d) 694, 696, and cases therein cited. 

[3, 4] Even though the findings made by the court be special, the evidence is 
not reviewable; but we may examine the findings of fact to determine whether 
they support the conclusions reached. The judgment entry expressly refers to these 
findings as embraced within the memorandum opinion theretofore filed. This 
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memorandum is found in (D. C.) 52 F.(2d) at page 309, and an inspection of its 
contents discloses the crucial issue presented to the trial court for decision, and 
that its conclusions are fully supported by the findings made. The view of the 
trial court as applied to the specific contention of appellant is very clearly ex- 
pressed in its memorandum opinion upon overruling appellant’s motion for new 
trial. It so convincingly demonstrates the correctness of the decision upon the 
case made, as gathered from the pleadings, findings, and court memoranda, that 
we incorporate it as a part of this opinion: 

“In support of the motion for new trial it has been urged very earnestly that 
I erred in holding that—' * * * the provisions of the policy touching loans 
and the provisions of the loan agreement in this instance did not modify or in 
any way affect the company’s right to deduct at the time of default the then out- 
standing indebtedness * * *’ [I have carefully considered plaintiff's argument 
in this connection and have reached the conclusion that, although most clearly and 
ably presented, it cannot prevail. 

“The policy provides that on default in the payment of any premium the 
policy shall become void except in so far as extended insurance is automatically 
purchased by the then surrender value less any indebtedness. The loan provision 
of the policy (and so also the loan agreement) does not negative or modify the 
provision oui defaults. That provision does not say that failure to pay a 
premium shall not avoid the policy, it says only that failure to repay a loan shall 
not avoid the policy, ‘unless the total indebtedness, including accrued interest, 
shall equal or exceed the cash value of the policy’ in which case the policy be- 
comes void after thirty days notice. Between these two provisions there is no 
inconsistency. Failure to pay a premium avoids the policy, failure to repay a loan 
may not avoid it or, under certain circumstances, it may avoid it. 

“Of course, all related provisions of a contract are to be read to get at the 
full meaning of one of them but these two provisions are wholly and obviously 
unrelated. They have to do with different, subject matters. 

“There would be weight in plaintiff's argument if the loan provision were to 
the effect—that the policy should not for any reason be avoided if there was an 
outstanding loan which did not equal or exceed the cash value. Such general lan- 

ge might operate to prevent a forfeiture on any ground except failure to 
repay a loan. But this provision only operated against a forfeiture for failure to 
repay a loan. It has no bearing on a forfeiture for some other reason provided in 
the policy. 

“When there was a failure to pay a premium due on this policy, the policy 
hecame void, except for the automatically extended insurance. The indebtedness 
created by the loan agreement was discharged in the purchase of that extended 
insurance. With the discharge of the indebtedness the loan agreement and all its 
incidents (and they were never, so far as they bore on the matter of the policy’s 
becoming void, positive but only negative in effect) became non-existent—a chap- 
ter finished and closed.” 

In these views of the trial court we fully concur, and it follows that its judg- 
ment is affirmed. 


WALTERS v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 3434. 
Circuit Court of Appeals, Fourth Circuit. April 4, 1933. 
64 Federal Reporter (2d) 178. 
2. INSURANCE. 

Where insured, though adjudged insane, had sufficient mental capacity to en- 
gage in business, acceptance of indorsement upon life policy for paid-up endow- 
ment insurance upon default in payment of premium held binding. 

Insured was adjudicated insane on November 2, 1929, and admitted to 

the state hospital for the insane. About August 1, 1930, the insured was 

released from the state hospital under a certificate stating that his being 

at large would not be injurious to himself or dangerous to the com- 

munity. Between the time of his release and the time of his death, he 

sent the insurance policy to the company for indorsement for. paid-up in- 
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surance. It was found that insured had sufficient mental capacity to know 

what he was doing and was actively engaged in business. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

3. INSURANCE. 

Where neither insured, nor guardian after insured was adjudged insane, ex- 
ercised option provided for in life insurance policy upon default in payment of 
premium, automatic provision giving insured paid-up endowment insurance /ield to 
become effective. 

Life insurance policy, upon default in payment of premiums, gave in- 
sured the option to have insurance continued as paid-up nonparticipating 
endowment insurance and provided that, in event of default in payment 
of premiums, and policy is not surrendered to company within three 
months after such default for cash surrender value for continued insur- 
ance, the insurance “will automatically become paid-up endowment insur- 
ance as provided in” option. 

(For other cases, see Insurance, Dec. Dig. § 368[1].) 

4. INSURANCE. 

Either insured, or guardian after insured was adjudged insane, held bound, 
upon default in payment of premium under life policy, to take some action under 
options offered in policy, within reasonable time. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

5. INSURANCE. 

In absence of ambiguity in life policy, plain and ordinary meaning of simple 
words should be given effect. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

Appeal from the District Court of the United States for the Eastern District 
of North Carolina, at Durham. 

Suit by Mrs. Nora E. Walters, administratrix of the estate of Simpson G. 
Walters, deceased, against the Mutual Life Insurance Company of New York. 
From the decree rendered, the plaintiff appeals. 

Affirmed. 

J. H. Bridgers, of Henderson, N. C. (Pittman, Bridgers & Hicks, of Hender- 
son, N. C., on the brief), for appellant. 

James H. Pou, of Raleigh, N. C. (James H. Pou, Jr., and J. L. Emanuel, 
both of Raleigh, N. C., and Frederick L. Allen, of New York City, on the brief), 
for appellee. 

Before Parker, Northcott, and Soper, Circuit Judges. 


NEW YORK LIFE INS. CO. v. DOERKSEN. No. 735. 
Circuit Court of Appeals, Tenth Circuit. March 28, 1933. 
64 Federal Reporter (2d) 240. 
4. INSURANCE. 


Instruction that if insured had not theretofore been subject to heart attack 
at time of automobile accident, and was not aware of his condition, it would not 
be a bodily infirmity or disease within policy excluding double indemnity for death 
resulting from disease, held prejudicial error under evidence, as excluding heart 
attack as a cause of insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 669[12].) 

5. INSURANCE. ; ( 

Life policy with double indemnity accident provision held not policy of 
“health or accident insurance” within statute authorizing attorney’s fees for non- 
payment of policy (Rev. St. Supp. Kan. 1931, 40—217, 40—256, 40—401). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from the District Court of the United States for the District of 
Kansas; Richard J. Hopkins, Judge. ; 

Action by Elizabeth J. Doerksen against the New York Life Insurance Com- 
pany. From judgment for plaintiff, defendant appeals. 

Reversed, with instructions. 
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J. S. Simmons, of Hutchinson, Kan. (Alva L. Fenn, Herbert E. Ramsey, 
and Stuart Simmons, all of Hutchinson, Kan., and Louis H. Cooke, of New 
York City, on the brief), for appellant. 

Roy C. Davis, of Hutchinson, Kan. (A. C. Malloy and Warren H. White, 
both of Hutchinson, Kan., on the brief), for appellee. 

Before Lewis, Phillips, and McDermott, Circuit Judges. 

Puitiips, Circuit Judge. 

Elizabeth J. Doerksen brought this action against the Insurance Company to 
recover upon a double indemnity provision of a policy of life insurance issued 
by it on the life of John A. Doerksen. The material portions of such provision 
read as follows: 

“New York Life Insurance Company agrees to pay to Elizabeth J., wife of 
the Insured, Beneficiary, * * * double the face of this policy upon receipt of 
due proof that the death of the Insured resulted directly and independently of 
all other causes from bodily injury effected solely through external, violent and 
accidental cause, and that such death occurred within sixty days after sustaining 
such injury. 

“This Double Indemnity Benefit will not apply if the Insured’s death resulted 
* * * from physical or mental infirmity; or directly or indirectly from illness or 
disease of any kind.” 

The insured was a traveling salesman. On January 16, 1931, he was driving 
in a Studebaker eight sedan in an easterly direction in South Dodge, Kansas, 
at a speed of less than eighteen miles an hour. After weaving from one side 
of the road to the other several times, the car an into a ditch, varying in depth 
from two to three feet, on the south side of the road. After entering the ditch, 
the car traveled about 35 feet and stopped. The right side of the car struck 
and splintered a sign post. The front bumper was broken off at the point of 
attachment on the left side. The left cowl light was broken and there were 
some dents in the splash board and the left fender. 

Certain persons heard the crash, went to the car, and found the insured 
unconscious, with his head resting against the side of the car. His breathing 
was slow and labored, and his pulse was almost imperceptible. He was perspiring 
freely from, his forehead. Two doctors were called. Stimulants were given and 
artificial respiration applied. Insured died about two hours later without having 
regained consciousness. 

There was a mark over the left eye about a quarter of an inch in width 
and an inch and a quarter in length. There was a mark over the right eye 
about half an inch wide and two inches long. The skin was broken at the point 
of injury over the left eye, but not over the right eye. 

An autopsy disclosed arteriosclerosis and enlargement of the heart. The 
walls of the left coronary artery were hardened and thickened. Medical experts 
for the Insurance Company testified that the opening in this artery was only 
from one-fourth to one-fifth of its normal size. An enlarged photograph of a 
cross-section of the heart and the opening in the left coronary artery clearly 
supported this testimony. Medical experts for the plaintiff testified that the 
opening in this artery was approximately one-half of its normal size. The 
walls of the left ventricle were thickened. The muscle in the apex of the left 
ventricle had ceased functioning and had been replaced by fibrous tissue. The 
wounds over the eyes were superficial. There was no injury to the periosteum 
of the skull underneath them. An examination of the brain failed to disclose 
any injury to the brain tissue. 

Medical experts for the plaintiff, over objection of the Insurance Company, 
testified that in their opinion the death of the insured had resulted from 
concussion of the brain caused by the blows on the head. Medical experts for the 
Insurance Company testified that in their opinion the death of insured had been 
caused by a heart attack due to the failure of the coronary artery to supply 
sufficient blood to the left ventricle. 

At the close of the evidence the Insurance Company moved for a directed 
verdict in its favor. This motion was overruled. There was a verdict and 
judgment for the plaintiff. Thereafter, the court added attorney’s fees and 
costs to the judgment. The Insurance Company has appealed. 
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[1] Where the matter under inquiry is one on which certain persons jy 
reason of training, observation, or experience possess expert knowledge which 
will be of aid to the jury in reaching a correct solution of the issues and is 
therefore properly the subject of expert testimony, it is no objection that the 
opinion elicited from the expert is on an issue or point to be decided by the jury, 
United States Smelting Co. v. Parry (C. C. A. 8) 166 F. 407; Chicago, k. I. & 
P. Ry. Co. v. Hale (C. C. A. 8) 176 F. 71; Western Coal & Mining Co. y, 
Berberich (C. C. A. 8) 94 F. 329; Eastern Transportation Line v. Hope, 95 
US 297, 24 L. Ed. 477. 

, 3] A medical expert, after stating the facts, or assuming the facts upon 
which ‘his opinion is founded in case the question is hypothetical, may give his 
opinion as to the cause of death. National Life & Accident Co. v. Singleton, 
193 Ala. 84, 69 So. 80; —, _v. Pioneer Min. & Mfg. Co. 144 Ala. 178, 40 
So. 273; Eggler v. People, 56 N. Y. 642; Hartford Acc. & Ind. Co. v. Industrial 
Comm., 38 Ariz. 307, 299 P. 1026, 1028. We are of the cpinion that the court 
did not err in admitting the testimony of plaintiff's experts as to the cause ot 
death. 

[4] In its charge to the jury the court, after instructing as to the terms 
of the above quoted double indemnity provision and the limitation on the coverage 
thereunder, charged the jury as follows: 

“You are instructed that the term ‘disease’ or ‘bodily infirmity’ as used in a 
policy of insurance such as the one sued on in this case, means some ailment 
or disorder of an established or settled character or some physical disturbance 
to which John A. Doerksen was subject. If you find that he experienced an attack 
at the time of his injury which was new or unusual with him, arising from some 
sudden or unexpected derangement of the system, though it produced unconscious- 
ness, it would not be a disease or bodily infirmity within the meaning of the in- 
surance policy and would not exempt the insurance company from liability in this 
action, and in that case the plaintiff should recover.” (Italics ours.) 


It will be noted that the last sentence of the quoted portion of the charge 
excludes from the term disease or bodily infirmity, a physical condition that was 
either sudden or unexpected, and which manifested itself in an attack which was 
either new or unusual. 


Diseases of the heart are frequently insidious. Many persons die from a 
disease of the heart without being cognizant of such infirmity. In such cases the 
condition is unknown and unexpected, and the attack is new, yet it is clearly ar 
existing physical infirmity or disease. 

The quoted portion of the charge is appereney taken from Manufacturers’ 
Acc. Ind. Co. v. Dorgan (C. C. A. 6) 58 F. 945, 22 L. R. A. 620. However, 11 
the Dorgan Case the court was dealing with a temporary condition or disturbance 


not falling within the term disease or bodily infirmity, as those terms are com- 
monly used and accepted. 


The instruction here was not limited to a temporary condition. It eliminated 
conditions which were unknown and unexpected, and the manifestations of which 
were new. It in effect told the jury that, even though they shouid find that the 
insured had suffered a heart attack at the time of the accident, if he had not 
theretofore been subject to such attacks and was not aware of the condition ot 
his coronary artery and heart, then such condition would not be a bodily in- 
firmity or disease within the meaning of the policy. 

The evidence here showed that the insured had a serious ailment: of the 
coronary artery and heart. Under the facts such ailment may have rendered the 
insured unconscious and caused him to drive off the road and strike his head on 
some portion of the automobile. If such were the facts, the heart ailment was a 
contributing cause to his death, although the primary cause may have been coi- 
cussion of the brain. Under the facts the blows on the head may have been insut- 
ficient to have caused death, and the insured may have died from a heart attack. 
If such were the facts, the heart ailment was the primary cause of the death. 

The testimony showed that the insured had not theretofore suffered a heart 
attack and was unaware of the condition of his heart and coronary artery. Such 
being the facts, the instruction excluded those conditions which were clearly 
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diseases or bodily infirmities, both as a contributing cause and as a primary cause 
of insured’s death. 

For these reasons we are of the opinion that the instruction was erroneous 
and prejudicial. 

Section 40—256, 1931 Supp., R. S. Kan. 1923, reads as follows: 

“That in all actions hereafter commenced, in which judgment is rendered 
against any insurance company or mutual assessment association on any policy of 
health or accident insurance, if it appear from the evidence that such company or 
mutual assessmeni association has refused to pay such loss, the court in rendering 
such judgment shall allow the plaintiff a reasonable sum as an attorney’s fee to be 
recovered and collected as a part of the costs: Provided, however, That when a 
tender is made by such insurance company or mutual assessment association before 
the commencement of the action in which judgment is rendered and the amount 
recovered is not in excess of such tender no such costs shall be allowed.” 

Section 40—401, supra, in part reads as follows: 

“Any ten or more persons, a majority of whom are citizens of this state, may 
associate in accordance with the provisions of this code and form an incorporated 
company, upon either the stock or mutual plan, to make insurance upon the lives 
of persons and every insurance appertaining thereto or connected therewith, and 
to grant, purchase or dispose of annuities: Provided, That such companies may 
incorporate in their policies provisions for the waiver of premiums or for the 
granting of an annuity to the insured, or for special surrender values or other 
benefits, in the event that the insured shall from any cause become totally and 
permanently disabled, and any such company may provide for the payment of a 
larger sum if death is caused by accident than if it results from other causes. Such 
company may make insurance on the health of individuals, against accidental per- 
sonal injury, disablement or death, and against loss, liability or expense on account 
thereof; but such company so transacting such health and accident insurance 
business, or either kind, shall maintain adequate and separate reserves for such 
business, shall issue such contracts only in separate policies, shall pay separate 
admission and renewal fees and taxes, and shall make separate reports to the 
commissioner of insurance of the premiums received and expenses and losses in- 
curred in connection with such business.” 

It will he noted that section 40—256, supra, is limited to actions on policies 
of “health or accident insurance.” 

It will be further noted that under section 40—401, supra, a domestic life 
insurance company may provide in a policy of life insurance “for the payment of 
a larger sum if death is caused by accident than if it results from other causes,” 
and also write insurance on the health and against the accidental death of persons, 
but that the companies transacting health and accident insurance business shail 
maintain separate reserves therefor, issue separate policies therefor, pay separate 
admission and renewal fees and taxes, and make separate reports of the premiums 
received and expenses and losses incurred in connection with such health and 
accident business. 

Decisions of the Supreme Court of Kansas have recognized a clear distinction 
hetween policies of life insurance, and policies of health and accident insurance; 
and have classified life insurance contracts with double indemnity provisions as 
life insurance policies, and not as health and.accident insurance policies. Balch v. 
Federal Life Ins. Co., 116 Kan. 560, 227 P. 326; Ziegler v. Kansas Life Ins. Co., 
120 Kan. 252, 243 P. 272, 44 L. R. A. 1367. 

It seems clear, under the statutes and decisions adverted to, that a policy 
like the one here involved, if issued by a domestic company, would not be a policy 


of health or accident insurance, and section 40—256, supra, would not apply 
thereto. 


It is true that the Insurance Company in the instant case is a foreign cor- 
poration authorized to transact business in the state of Kansas and that it may, 
under the provisions of section 40—217, 1931 Supp., R. S. Kan. 1923, with the 
approval of the Commissioner of Insurance, include any provision in its policies 


which the laws of the state in which it is organized require it to incorporate 


therein. But section 40—256, supra, applies to both domestic and foreign com- 
panies, and there is nothing in the latter section to indicate an intention to place 
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foreign insurance companies in a less advantageous position than domestic insur- 
ance companies. 

[5] We conclude therefore that the policy of insurance here sued on was not 
a policy of health or accident insurance within the meaning of the Kansas statute, 
and that section 40—256, supra, is inapplicable thereto. It follows that the allow- 
ance of attorney’s fees was erroneous. 

Since the case must be reversed and a new trial granted on other grounds, 
and additional evidence may be introduced at a subsequent trial, we deem it un- 
necessary to pass upon the sufficiency of the evidence to support the verdict. 

The judgment is reversed with instructions to grant the Insurance Company 
a new trial. 


NATIONAL LIFE & ACCIDENT INS. CO. OF NASHVILLE, TENN., 
v. ALEXANDER. 7 Div. 180. 
Supreme Court of Alabama. March 16, 1933. 
147 Southern Reporter 173 
1. INSURANCE. 


One has unlimited insurable interest in his own life, and may take out life 
policy on his own life payable to whom he desires. 

(For other cases, see Insurance, Dec. Dig. §§ 114, 116[1].) 
2. INSURANCE. 

One taking out policy for his own benefit, on life of another, must have in- 
surable interest in continuance of insured’s life. 

(For other cases, see Insurance, Dec. Dig. § 114.) 
3. INSURANCE. 

One has no insurable interest in life of his cousin; hence policy procured by 
beneficiary on life of cousin is void as wagering contract. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 


Appeal from Circuit Court, Etowah County; Woodson J. Martin, Judge. 

Action on a policy of life insurance by Hobart Alexander against the National 
Life & Accident Insurance Company, of Nashville, Tenn. From a judgment for 
plaintiff, defendant appeals. 

Transferred from Court of Appeals under section 7326, Code 1923. 
Reversed and remanded. 
L. B. Rainey, of Gadsden, for appellant. 
McCord & McCord, of Gadsden, for appellee. 


AMERICAN NAT. INS. CO. v. WALSTROM. 1 Div. 761. 
Supreme Court of Alabama. April 13, 1933. 
147 Southern Reporter 595. 
1. INSURANCE. 


In action on life policy, plea alleging that, among other things, policy con- 

tained certain provision, held demurrable because of words “among other things.” 
Plea in substance that policy sued on contained, among other things, 
provision that no obligation was assumed by insurer before date thereof, 
nor unless on such date insured was alive and in sound health, and that on 
date of policy insured was not in sound health, was demurrable, because, 
from aught that appeared, there was under all of terms of policy sued on 

no warranty that insured was in sound health at or on date of policy. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

2. INSURANCE. : 

Special plea averring that life policy contained, among other things, certain 
provision, held demurrable because terms were not alleged with sufficient definite- 
ness to show breach of warranty. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

3. INSURANCE. 


In action of life policy, application not made part of policy was admissible 
as evidence of representations in support of plea of fraud (Code 1923, § 8371). 
(For other cases, see Insurance, Dec. Dig. § 655[2].) 
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4, INSURANCE. 

Under language of application and life policy, if insured answered honestly 
regarding his health, and was unaware of seriousness of former illness, there was 
no fraudulent representation, since honest but erroneous expression of opinion is 
not “fraud.” 

Policy provided that it was issued on an application which omitted 
warranty usually contained in applications, and that all statements made by 
insured in application should, in absence of fraud, be deemed representa- 
tions and not warranties, and in application insured stated that he thereby 
applied for insurance for amount named, and declared and warranted that 
the answers to questions were complete, correct, and true, to the best of 
his knowledge and belief. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

5. INSURANCE. 

In action on life policy, instruction denominating insured’s failure to disclose 
former illness a fraud, although he may not have known previous operation was 
serious, held properly refused. 

Charge refused was in substance that, if jury believed that insured had 
undergone operations to remove cancer within three years preceding sign- 
ing of application for policy, and that he withheld such facts from knowl- 
edge of insurer, then jury must find for insurer. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 


Appeal from Circuit Court, Mobile County; Claude A. Grayson, Judge. 

Action on a policy of life insurance by Ella Walstrom against the American 
National Insurance Company. From a judgment for plaintiff, defendant appeals. 

Transferred from Court of Appeals. 

Affirmed. 


ETNA LIFE INS. CO. v. COPELAND. 6 Div. 235. 


Court of Appeals of Alabama. March 21, 1933. 
147 Southern Reporter 206. 
2. INSURANCE. 


Licensed foreign insurance company could not be sued in county in which it 
had no agent, notwithstanding traveling solicitors working for general agent in 
another county had written many policies for residents of such county (Const. 
1901, § 232). 

(For other cases, see Insurance, Dec. Dig. § 618.) 

4. INSURANCE. 

Where evidence as to insured’s alleged total disability was conflicting, ques- 
tion was for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 


Appeal from Circuit Court, Blount County; O. A. Steele, Judge. 

Action to recover disability benefits under a policy of life insurance by Lu- 
ther M. Copeland against the AStna Life Insurance Company. From a judgment 
for plaintiffs, defendant appeals. 

Reversed and remanded. 

gi Yancey & Brower and J. Kirkman Jackson, all of Birmingham, for 
appellant. 

P. A. Nash, of Oneonta, for appellee. 

SAMFOoRD, Judge. 


_ The defendant is a foreign corporation and has complied with the laws of 
this state, relative to doing business, by filing with the secretary of state a cer- 
tified copy of its articles of incorporation and designating an agent and a known 
place of business, in Birmingham, Jefferson county. From the office in Birming- 
ham the defendant through its general agent at that place sends out soliciting 
agents throughout other counties to solicit contracts for life, health, and accident 
insurance, such as was issued to the plaintiff in this case. 

At the time this suit was filed the defendant had no agent in Blount county, 
but it did have many policyholders whose policy contracts had been solicited 
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through agents of defendant in Blount county, and delivered by such agents to 
such policyholders in said county. These policy contracts continued in force, 
contingent upon the payment of the stipulated premiums to the company through 
its Birmingham agency. 

Upon the above state of facts the. defendant in due time and form filed its 
plea in abatement to the jurisdiction of the Blount circuit court. At the conclu- 
sion of the trial of this issue the court at the request of plaintiff in writing gave 
in his behalf the general affirmative charge, and verdict was rendered by the jury 
responding to this charge. 

[1, 2] The contention of appellant is that at the time of the bringing of this 
suit the defendant was not doing business in Blount county by agent and there- 
fore was not liable to suit in said county. In support of this contention we are 
cited the recent case of Tenn. Val. Oil & Gas Co. v. Martin, 224 Ala. 348, 140 So, 
429, which was a suit to recover compensation as dependent mother of her son, 
deceased employee, under the Workmen’s Compensation Act, which provides 
venue “to the circuit court of the county which would have jurisdiction of a civil 
case in tort between the same parties.” Code 1923, §§ 7571, 7578. The decision 
in the Martin Case, supra, was based upon the decision in General Motors <Ac- 
ceptance Corporation v. Home Loan & Finance Co., 218 Ala. 681, 120 So. 165, 
which also was an action for tort. The last-cited case was based on J. I. Case 
Threshing Machine Co. v. McGuire, 201 Ala. 203, 77 So. 729, which was a suit 
for a penalty, and in this case attention was called to Ex parte W. U. Tel. Co., 
200 Ala. 496, 76 So. 438. On application for rehearing in the Gen. Motors Ac- 
ceptance Corp. Case, supra, the opinion cites and quotes at length from Sullivan 
v. Sullivan Timber Co., 103 Ala. 371, 15 So. 941, 943, 25 L. R. A. 543, accepting 
it, as it is, the leading case on the subject in Alabama. From the Sullivan opin- 
ion we quote: “Unless we deflect these words from their plain and usual signifi- 
cation, or import into the constitution words not found there, we are constrained 
to the conclusion that a foreign corporation, having a known place of business 
in the state, is not subject to a personal action in a county beyond such place of 
business, unless, at the time of the commencement of suit, it was doing business 
in such county.” After extended argument and the citation of many authorities, 
the opinion proceeds: “There must be a doing of some of the works, or an exer- 
cise of some of the functions, for which the corporation was created, to bring 
the case within the clause.” Section 232 of the Constitution. Concluding the 
discussion, the opinion adds: “The real test is that applied in Beard v. U. & A. 
Pub. Co. [71 Ala. 60], supra,—is the corporation engaged in the transaction of 
business, or any part thereof, it was created * * * to transact? If it be, it ‘does 
business,’ within the meaning of the constitution.” Taking then the words of 
the Constitution, the defendant may be sued in any county where it is doing busi- 
ness in the exercise of some of the functions for which the corporation was cre- 
ated, or in the words of the opinion in the Sullivan Case, supra, “the corporation 
becomes liable to suit in any county in which it does business, and the process may 
be served, compelling it to appear, upon an agent anywhere in the state.” The terms 
of the Constitution are plain and should not be added to or taken from by judi- 
cial construction or otherwise, and we think that the adding of the words “by 
agent” so as to make the Constitution read, “And such corporation may be sued 
in any county where it does business by agent,” as has been done by the decisions 
in Gen. Motors Acceptance Corp. v. Home Loan & Finance Company, and Tenn. 
Valley Oil & Gas Company Case, supra, is not warranted by the Constitution or 
the leading case of Sullivan v. Sullivan Timber Co., supra, upon which the de- 
cisions in those cases are based. As illustrative of our meaning, the principal 
business of defendant’s corporation is the insuring of lives and health. The pol- 
icy contracts are solicited by agents (upon whom service of process could not 
be had) and when executed by the company are delivered and the first premium 
is collected in the county of the residence of the insured. The obligation of pro- 
tection is continuing so long as the stipulated premiums are paid, and whether the 
company maintains an agent in the county or not its business in the county con- 
tinues, so long as the policies remain in force. In the instant case it is made to 
appear by the evidence that the defendant had at the time of the bringing of this 
suit many policies of insurance in force in the county of Blount, and in our view 
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it was doing the business of the corporation through the obligations of these 
policies, but under the statute this court is bound to follow the decisions of the 
Supreme Court, and following the cases of Tenn. Val. Oil & Gas Co. v. Martin 
and Gen. Motors Acceptance Corp. v. Home L. & F. Co., we must hold that the 
trial court committed reversible error in giving at the request of plaintiff the 
general affirmative charge on the issue of the plea in abatement and in refusing 
to defendant a similar charge in its behalf. 

[3] It follows from the above holding that any evidence tending to prove 
that the defendant was doing business by agent in Blount county at the time this 
suit was filed was relevant and admissible on the issue raised by the plea in 
abatement and evidence which did not tend to prove the doing of business by 
agent was inadmissible. 

- The rule as to term “total disability” as used in the policy sued on has been 
clearly defined by our Supreme Court in N. Y. Life Ins. Co. v. Torrance, 224 
Ala. 614, 141 So. 547. This rule was fully and fairly given to the jury by the 
trial judge and the rulings on the admission of evidence confined the testimony 
to this issue. Such rulings were either free from error or were without injury 
to defendant’s rights. 

[4] Was the plaintiff totally disabled within the meaning of the policy as 
construed under the decision? The evidence was in conflict and the whole case 
was properly and fully presented to the jury under the charge of the court. 

For the errors pointed out the judgment is reversed, and the cause is re- 
manded 

Reversed and remanded. 


NATIONAL LIFE & ACCIDENT INS. CO. v. BAKER. 4 Div. 696. 
Supreme Court of Alabama. March 23, 1933. 
Rehearing Denied April 20, 1933. 
147 Southern Reporter 427. 
2. INSURANCE. 

Evidence as to existence of syphilis in insured and treatment therefor, and 
misrepresentations respecting condition, did not warrant affirmative charge for 
insurer, nor vacation of verdict for plaintiff suing on life policy (Code 1923 § 
18364). 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

3. INSURANCE. 

Insurer’s plea respecting insured’s misrepresentation as to existence of syphilis 
need not allege representation was fraudulent, where it alleged that it increased 
risk of loss (Code 1923, § 8364). 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

4. INSURANCE. 

Insured made.no false or fraudulent representation, in absence of coilusion, 
where life insurance agent did not ask question, but wrote answer as though he 
had done so. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

5. INSURANCE. 

Evidence respecting insurance agent’s knowledge that insured had syphilis held 
admissible as showing that insured made no false and fraudulent representations 
and that insurer did not rely on misrepresentations. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

6. INSURANCE. 

eKnowledge of insurance agent as to health of insured is knowledge of com- 
pany. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

Appeal from Circuit Court, Bullock County; J. S. Williams, Judge. 

Action on a policy of life insurance by Lula Baker against the National Life 
& Accident Insurance Company of Nashville, Tenn. Judgment for plaintiff, and 


defendant appeals. Transferred from Court of Appeals. 
Affirmed. 
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Plaintiff’s witness Griffin testified that insured had been in the employ of 
witness; that witness was present when one Caden came into the market and 
talked to insured about an insurance policy, and witness heard them talking, and 
was present when insured agreed to take the policy. He was then asked, “Did 
you hear the agent of this insurance company, Caden, make any inquiry of Jim 
(insured) as to whether he had syphilis or not? or any syphilitic condition?” The 
defendant’s objection to this question was overruled, and this ruling is made the 
basis of the sixth assignment. The witness answered, “Not that I heard.” He was 
further asked, “I will ask you if at any time in discussing this man’s condition 
whether if from your own personal knowledge the agent of this insurance com- 
pany was notified that he had syphilis?” Defendant’s objection to this question 
was overruled, and this ruling is made the basis of assignment 7. Witness was 
further asked, “In that conversation did you mention to Caden or did he mention 
to you that Jim (Foster) had Syphilis?” Overruling of defendant’s objection to 
this question is made the basis of assignment 8. 

John S. Tilley, of Montgomery, for appellant. 

T. S. Frazer, of Union Springs, for appellee. 


UNIONAID LIFE INS. CO. v. HARKEY. No. 4—2896. 
Supreme Court of Arkansas. March 27, 1933. 
58 Southwestern Reporter 422. 
1. INSURANCE. 


Where release of insurer’s liability is fraudulently obtained, beneficiary need 
not tender consideration paid for release before suing, but may sue for balance 
of obligation. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

. Appeal from Circuit Court, Third Division, Pulaski County; Marvin Harris, 
udge. 
. Suit by Mrs. Lillian E. Harkey against the Unionaid Life Insurance Com- 


pany. From a judgment in favor of plaintiff, defendant appeals. 
Affirmed. 


Duty & Duty and Ollie Collins, all of Rogers, for appellant. 
Hogue & Burney, of Little Rock, for appellee. 


NATIONAL LIFE & ACCIDENT INS. CO. v. DAVISON. No. 4—2848. 
Supreme Court of Arkansas. April 3, 1933. 
58 Southwestern Reporter (2d) 691. 
1. INSURANCE. 


Insurer may limit its liability to recovery of premiums paid if insured was 
not in sound health on date of life policy. 
(For other cases, see Insurance, Dec. Dig. § 515.) 
2. INSURANCE 
Condition that life policy shall not take effect unless delivered during life- 
time and good health of insured is valid condition precedent to liability of insurer. 
(For other cases, see Insurance, Dec. Dig. § 136[4].) 
3. INSURANCE. 
Provision that there should be no liability unless insured was in sound health 
at date of life policy may be waived. 
(For other cases, see Insurance, Dec. Dig. § 372.) 
4. INSURANCE. 
Provision entitling insurer to declare life policy void for insured’s unsound- 
ness of health could not be waived by soliciting agent. 
(For other cases, see Insurance, Dec. Dig. § 375[2].) 
5. INSURANCE. ; 
Where applicant for life policy denied that she was afflicted with heart dis- 
ease and dropsy, but died therefrom within two weeks, clause limiting insurer’s 
liability to return of premiums held applicable. 
(For other cases, see Insurance, Dec. Dig. § 515.) 
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6. INSURANCE. 

That insurer’s agent delivering life policy was informed that insured was sick 
held not notice that sickness resulted from disease mentioned in warranty in ap- 
plication so as to preclude insurer from invoking clause limiting liabilty to return 
of premiums. 

(For other cases, see Insurance, Dec. Dig. § 377[2].) 


Appeal from Circuit Court, Cross County; Neil Killough, Judge. 

Action by Sadie Davison against the National Life & Accident Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Judgment reversed, and cause dismissed. 


SWENTUSKY v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court of Errors of Connecticut. April 18, 1933. 
165 Atlantic Reporter 686. 
3. INSURANCE. 


Life insurance companies are not so charged with public interest as to im- 
pose on them peculiar duty to protect interests of those applying for insurance. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 

6. INSURANCE. . 

Application for insurance is mere offer which may ripen into contract by 
acceptance. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 

7. INSURANCE. 

Making application for life policy cannot create implied contract by insurer to 
act on it within reasonable time, with correlative duty to deal with application with 
reasonable care. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 

8. INSURANCE. 

Applicant’s payment of $5 to insurance agent with application for life policy 
held no consideration rendering insurer liable before it accepted offer. 

(For other cases, see Insurance, Dec. Dig. § 130[2].) 

9. INSURANCE. 
_ Money paid by applicant to insurer’s agent with application could not become 
insurer's property until policy was issued. 
The money did not become insurer's property until policy was issued, 
since it was paid upon definite understanding, in which parties joined, that 

it was to be held by insurer pending its decision whether to issue policy or 

not, and if it decided to issue policy money was to be applied on first 

payment, but if it declined application money was to be repaid to applicant. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 


Appeal from Superior Court, Hartford County; John Rufus Booth, Judge. 

Action by Anna Swentusky against the Prudential Insurance Company of 
— upon a life insurance policy. Judgment for defendant, and plaintiff appeals. 

No error. 

Argued before Maltbie, C. J., and Haines, Hinman, Banks, and Avery, JJ. 

‘ Josiah H. Peck, of Hartford, and Leo V. Gaffney, of New Britain, for ap- 
pellant. 

Lucius F. Robinson, Jr., of Hartford, for appellee. 

Ma ttsik, Chief Justice. 

On January 10, 1932, at New Britain, George Swentusky, on the solicitation 
of an agent of the defendant, made application to it for a life insurance policy 
in the sum of $1,000. The application stated that a semiannual premium of $10.35 
was to be paid, and that the policy was to be made payable at Swentusky’s death 
to the plaintiff, his wife. It also contained these provisions: “I further agree that 
the policy herein applied for shall be accepted subject to the privileges and pro- 
visions therein contained and that unless the full first premium is paid by me at 
the time of making this application, the policy shall not take effect until issued 
by the company and received by me and the full first premium thereon is paid, 
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while my health, habits and occupation are the same as described in this applica- 
tion. It is understood, however, that if at the time of signing this application the 
full first premium is paid, the insurance shall take effect from the date of this 
application, in accordance with the provisions of the policy hereby applied for, 
provided this application is approved and accepted at the home office of the com- 
pany in Newark, N. Jy under the plan, for the premium paid and amount of 
insurance applied for.” No medical examination was required, but the policy was 
to be issued upon the basis of a declaration which was made by Swentusky at the 
time of the application, and in which he stated that he was in good health. The 
plaintiff paid the agent $5, and the latter thereupon gave Swentusky and the 
plaintiff a receipt for that sym as paid by him. The receipt stated that the money 
was paid “on account of a policy applied for” in the defendant company, and also 
contained these provisions: “It is understood that if this payment is equal to the 
full first premium on said policy (but not otherwise) the insurance shall take 
effect from the date of the application in accordance with the provisions of the 
policy applied for, provided said application is approved and accepted at the home 
office of the company at Newark, N. J., under the plan, for the premium paid and 
amount of insurance applied for. It is further agreed that said company will return 
the amount mentioned hereon if it declines to grant a policy on the life of said 
applicant or if it issues a policy other than as applied for which is not accepted 
by the applicant.” Under this a note was added as follows: “Unless you receive 
your policy or your money is returned within six weeks from the date of this 
receipt please notify the company, giving the name of the person to whom paid, 
the amount paid and the date of payment.” 

As January 10th was a Sunday, the agent dated the papers January 9th. He 
took the application and declaration into his possession on the day they were 
signed, but he mislaid them until on or about January 21, 1932, when he found 
them in his desk. He then changed the date upon them to January 21st and for- 
warded the papers with the $5 paid on account of the premium to the defendant’s 
home office at Newark. On January 26th the agent notified Swentusky or his 
family of the change made in the date. The application was received and ac- 
cepted by the defendant, and a policy was written as requested in the application, 
naming the plaintiff as beneficiary, on or before January 26th. The policy was 
prepared and forwarded by the defendant to its agent in New Britain within a 
reasonable time from the making of the application, despite the delay of the agent 
in forwarding it. He received the policy on January 27th. For at least four or 
five days before that date Swentusky had been sick with pneurnonia, and on that 
day he died. The policy was never delivered because of his illness and death. 

The complaint states as the only basis of recovery by the plaintiff the negli- 
gence and carelessness of the defendant’s agent in failing to forward the applica- 
tion to it for a period of about two weeks. The trial court gave judgment for 
the defendant, and the plaintiff has appealed. 

The question whether there might be a recovery against an insurer where 
there has been a delay in issuing a policy of insurance after the making of an 
application has been before the courts in a considerable number of cases. Carl W 
Funk, in an article written in 1927, ably examines and analyzes the principal cases 
decided before that year, and in that article and in a comment written in 1930 in 
the Yale Law Journal all the later decisions of consequence are referred to. 75 
University of Pennsylvania Law Review, p. 207; 40 Yale Law Journal, p. 121. 
Most of the more recent decisions have dealt with situations where liability was 
‘laimed to exist, as in the case before us, upon the ground of the negligence ot 
the agent, and in all but two of these cases the insurer has been held liable. The 
exceptions are the cases of Savage v. gig: oe Life Ins. Co., 154 Miss. 89, 121 
So. i and Metropolitan Life Ins. Co. v. Brady (Ind. App.) 174 N. E. 99. 

2] It is not our purpose to deinen the reasoning of the decisions in other 
viet steates in detail. We agree with the commentators upon them that there is 
much in them which runs counter to accepted legal principles. But that so many 
courts have found liability to exist evidences a general feeling that to hold other- 
wise would be to deny a claim intrinsically just, and emphasizes the need to test 
that claim by a sedulous consideration of the legal principles which might be 
involved. In doing this, however, we cannot be unmindful of the limitations upon 
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proper functions in declaring the unwritten law of this state. That law can never 
be static but it must be everlastingly developing to meet the changing needs of a 
changing civilization. But if our system of law is to have stability and a measur- 
able degree of certainty, its development must be an orderly process, an accretion 
of the body of principles which are the outgrowth of past precedents, reasoned 
out in pursuance of that method of thinking which is the essence of the common 
law. Merely because it seems to us unjust that a plaintiff situated as is the one 
before us should not recover, or that “social desirability” dictates that she should, 
affords no sufficient basis upon which we may find liability. Unless the application 
and reasonable development of accepted principles of law justify that recovery, 
the remedy, if any, rests with the Legislature and not with the courts. 

[3] This action is not brought in contract and that makes it unnecessary to 
discuss the question whether any liability might arise in such a situation as the 
ene before us, except as it may be incidentally involved in a consideration of a 
possible liability in tort. Moreover, Swentusky did not pay the “full first pre- 
mium” which is made a condition precedent to the promises of the defendant in 
the application and receipt. We must dismiss as lacking legal foundation the con- 
tention that insurance companies are so charged with a public interest as to 
impose upon them a peculiar duty to protect the interests of those who apply to 
them for insurance. An insurance company does indeed, as does every corporation, 
enjoy a franchise from the state, and it is subject to unusual oversight by the 
state in the conduct of its business. But to hold that, because of these facts alone, 
there are imposed upon it duties or liabilities havi ing no sanction in the established 
principles of law or in the statutes governing the insurance business would be to 
open a field of legal liability the limits of which we cannot encompass, and which 
would go far to introduce chaos in the entire business of insurance, indeed would 
almost necessarily reach out into the field of other specially chartered corpora- 

ions occupying not dissimilar relations to the public, as banks, utility companies, 

and the like. Public interest more requires that stability of the insurance business 
which is necessary to guard the great body of persons who enter into relations 
with it for their own protection and that of those dependent upon them than it 
does that certain individuals should be saved the loss which may result by ad- 
herence to established legal principles. We can see no legal justification in the 
nature of the business of insurance or in the relationship of insurance companies 
to the state or the public upon which alone to rest liability in such a case as this. 

|4, 5] We cannot so readily dismiss the claim that out of the mere fact of the 
submission of an offer to an agent of the insurer arises a duty on its part to 
exercise reasonable care in dealing with that offer, with a consequent liability 
upon the insurer for its failure to do so. The statement occurring in some of the 
opinions, that negligence cannot be predicated upon a state of facts which do not 
impose a legal duty is true, if properly considered, but it does not mean that 
negligence can only arise where there is a precedent legal relationship between 
the parties. Negligence may be the outgrowth of such a relationship, as that of 
master and servant, landlord and tenant, physician and patient, and the like; but 
it also may arise out of the mere hope of the future establishment of such a 
relationship, as where a storekeeper throws open his place of business for all 
who may come to see his goods in the hope that they will purchase; and the duty 
to exercise reasonable care may arise where there is no thought of any such 
inderlying relationship, as in the ordinary case where two automobiles meet upon 
a highway. Broadly considered, it might be said that the duty to exercise reason- 
able care arises whenever the activities of two persons come so in 


thet the 
crsia 


conjunction 
failure to exercise that care by one is liable to cause injury to the other. 
iin this broad principle might conceivably be brought the situation created 
veen the applicant for insurance and the insurer acting through its agent. But 
that principle is not universal in its application, and there are certain limitations 
hxed upon its operation. Thus legislation has largely eliminated it from the rela- 
tionship of master and servant by the Workmen’s Compensation Acts; so, before 
their passage, while the master was liable for injury to persons outside his em- 
ployment resulting from the negligence of a servant in the course of his employ- 
ment, he was not liable for injury resulting from the negligence of one of his 
Servants toward his fellow; and, as we recently pointed out, liability for negli- 
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gence will not extend to include assumed risk. Freedman v. Hurwitz, 116 Conn, 
283, 164 A. 647. It is a thoroughly established principle of the law of contracts, 
within the field of which insurance largely lies, that ordinarily a bare offer im- 
poses no liability upon the person to whom it is made until it is accepted; he 
need make no reply to it at all, and if he fails to do so for any reason, because 
he does not propose to accept it, or because he has forgotten it, or under other 
circumstances, the only result the law recognizes is that no contract comes into 
existence. I Williston, Contracts, § 91; 1 Page, Contracts, § 150. To impose upon 
one to whom an offer is made a duty to exercise reasonable care in dealing with 
it, both as to manner and time, would run counter to this established principle 
and, unless the principle is to be greatly modified, it furnishes a limitation upon 
the operation of the broad doctrine of negligence which might possibly otherwise 
apply. The bare making of an offer cannot afford a basis for any liability by 
reason of delay in accepting it or the want of care in dealing with it. 

[6-8] An application for insurance is, after all, but an offer, which may ripen 
into a contract by acceptance, as is illustrated by the fact that until acceptance 
the applicant is at liberty to withdraw his offer at any time. I Cooley, Briefs on 
Insurance, p. 579. We cannot see that out of the making of the application can 
arise an implied contract on the part of the insurer to act upon it within a 
reasonable time, with a correlative duty to deal with it with reasonable care. It 
is of course true that failure to act upon it may, in such a case as this, cause 
loss to the applicant or to those to be named beneficiaries in the policy, against 
which he expected to secure protection. That situation is not, however, peculiar 
to the insurance law; for example, one may make an offer to buy goods which 
he needs at a certain price, having reason to believe the price will advance, and 
may incur loss through the failure to the one to whom it is made to act upon 
the offer within a reasonable time. An implied promise for future action on the 
part of the insurer must, of course, to create a liability, be supported by a con- 
sideration. We cannot find in the situation before us any consideration for such 
a promise on the part of the insurer. No legal benefit moved from the applicant 
to it by reason of the offer, and any detriment which the applicant suffers is not 
one which was contemplated by the terms of the offer or its acceptance. I Page, 
Contracts, § 522. The situation is not lacking in analogy to that where one gives 
another a gratuitous option to purchase property and that other incurs expense 
in reliance upon it. Axe v. Tolbert, 179 Mich. 556, 562, 146 N. W. 418. Had the 
applicant agreed during the pendency of the application not to seek insurance in 
some other company a different situation might be presented; but he made no 
such agreement. He was at liberty at any time to apply to any other insurer for 
a similar policy; and, if it was issued to him, to withdraw his offer to the defend- 
ant. The ownership of the $5 paid to the agent, as we shall point out later, did 
not pass to the defendant, and the applicant could withdraw it at any time; on 
the other hand the insurer was at liberty to refuse the application for any or no 
reason; and hence that payment could afford no consideration. Kingsley v. Kressly, 
60 Or. 167, 111 P. 385, 118 P. 678, Ann. Cas. 1913E, 764; Friendly v. Elwert, 57 
Or. 609, 105 P. 404, 111 P. 690, 112 P. 1085, Ann. Cas. 1913E, 357. As there was 
no implied contract on the part of the insurer to act upon the application within 
a reasonable time, there could be no basis for a correlative duty to deal with it, 
either itself or through its agent, with reasonable care. 

[9] It is true that the receipt of the $5 by the agent to be applied upon 
account of the first premium on the policy might impose certain obligations upon 
the insurer. This was a small sum, but in other like situations such a payment 
might be a large amount. The money was paid upon a definite understanding in 
which the parties joined; it was to be held by the insurer pending its decision 
whether to issue the policy or not; if it decided to issue the policy the money 
was to be applied toward the first premium; but if it declined the application the 
money was to be repaid to the applicant. The money so paid could not become the 
property of the insurer until the policy was issued. The insurer held it in a 
fiduciary capacity, somewhat analogous to that in which a bank holds a special 
deposit. 2 Perry, Trusts (7th Ed.) § 122. Certainly the insurer cannot hold that 
money indefinitely; and as the assertion of ownership of the money by the insurer 
and the issuance of the policy on the one hand, or the return of the money and 
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the rejection of the application on the other, are inextricably joined by the express 
intent of the parties, it might be that there would -be an obligation upon the 
insurer in such a case to act upon the application within a reasonable time. As 
far, however, as this particular feature of the situation is concerned, the plaintiff 
could have no advantage of it, first, because her pleadings are not adapted for 
relief upon that basis, and, secondly, because of the finding of the court that the 
defendant acted upon the application within a reasonable time. It may be, also, 
that there might be situations where negligence of the agent in dealing with the 
payment advanced might impose a liability upon the insurer, as, for example, 
where the receipt of the payment was made by the company a condition of con- 
sidering the application; but no such situation appears in the case before us. 

We are not able to find any legitimate basis in the facts before us upon which 
the trial court might have held the defendant liable in this action. 

There is no error. 

In this opinion, the other Judges concurred. 


METROPOLITAN LIFE INS. CO. v. LANDSMAN. 
Superior Court of Delaware. New Castle. Feb. 10, 1933. 
165 Atlantic Reporter 563. 
1. INSURANCE. 


While accident policies should be construed most strongly against insurer 
and according to ordinary understanding of terms therein employed, they must 
be construed in accordance with established rules of law, notwithstanding some 
terms therein are not generally understood by insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE. 

Wrenched shoulder resulting from attempt to lift sack of potatoes held not 

caused by “violent and accidental means” within accident policy. 


(For other case’, see Insurance, Dec. Dig. § 455.) 


Action by Milton Landsman, p. b. r., against the Metropolitan Life Insur- 
ance Company, d. b. a. On defendant’s demurrer to plaintiff’s declaration. 

Demurrer sustained. 

Pennewill, C. J., and Harrington and Richards, JJ., sitting. 

Paul Leahy, of Wilmington, for Metropolitan Life Ins. Co. 

Charles F. Curley and James Malloy, both of Wilmington, for Milton Lands- 
man. 

PIPKIN v. ORDER OF RAILWAY CONDUCTORS 
OF AMERICA. No. 9434. 
Supreme Court of Georgia. March 20, 1933. 
Rehearing Denied April 15, 1933. 
169 Southeastern Reporter 26. 
INSURANCE. 

Change in fraternal benefit society by-laws avoiding provision of certificate 
making holder thereof nonassessable after reaching 70 held not breach of con- 
tract. 

Certificate provided that, in consideration of statements and war- 
ranties in application, a copy of which was attached to certificate and 
made a part of agreement, and the sum of $3, and the payment of $3 
for each assessment that might be made in accordance with the laws 
governing the mutual benefit department, if any violation of any cove- 
nant, condition, or restriction of the certificate or of the constitution, stat- 
utes, and laws of the order, “which are now in force or which may be 
adopted hereafter,” should occur, then the certificate would become void. 
Application for the certificate contained an agreement that any certificate 
issued should be accepted upon the express condition that certificate 
would become void upon violation of any covenant, condition, or restric- 
tion thereof, or of the constitution, statutes, and laws of the order “which 
are now in force or which may be adopted hereafter.” 


(For other cases, see Insurance, Dec. Dig. § 719[3].) 





244 The Insurance Law Journal, Vol. 81 [Aug., 1933 


Error from Superior Court, Fulton County; John D. Humphries, Judge. 

Petition by C. M. Pipkin against the Order of Railway Conductors of Amer- 
ica. General demurrer to the petition was sustained, case was dismissed, and 
plaintiff brings error. 

Affirmed. 


FEDERAL LIFE INS. CO. v. RELIAS. No. 14345. 
Appellate Court of Indiana, in Banc. April 20, 1933. 
185 Northeastern Reporter 319. 
1. INSURANCE. 


Where insured’s answers in application for life insurance can be construed 
as representations merely, they need be only substantially true, so far as they are 
material to the risk (Burns’ Ann. St. 1926, § 9036, subd. 5). 

(For other cases, see Insurance, Dec. Dig. § 254.) 

2. INSURANCE. 

Where insured’s answers in application for life insurance must be construed 
as warranties, answers must be true irrespective of their materiality to the risk 
(Burns’ Ann. St. 1926, § 9036, subd. 5). 

(For other cases, see Insurance, Dec. Dig. § 267.) 

3. INSURANCE. ; 

Statutory provision that insured’s statements in application for life insurance 
shall be deemed representations and not warranties in absence of fraud is part 
of every life policy written after it became effective, whether incorporated into 
policy or not (Burns’ Ann. St. 1926, § 9036, subd. 5). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

4. INSURANCE. ae ; 

Burden of showing fraud on part of applicant for life insurance in answers 
made in application was upon insurer (Burns’ Ann. St. 1926, § 9036, subd. 5). 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

5. INSURANCE. a ha 

On issue of insured’s fraud in answers contained in application for life in- 
surance, jury were sole judges of what would constitute fraud of insured and 
of whether insured’s representations were material to risk (Burns’ Ann. St. 1926, 
§ 9036, subd. 5). 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

6. INSURANCE. ; 

Instruction that, if insurer knew of falsity of insured’s answer that she had 
not had operation and did not tender back premium within reasonable time, it 
would be bound by policy, was proper where previous insurance had been ob- 
tained upon physical examination and scar on abdomen showed an operation. 

(For other cases, see Insurance, Dec. Dig. § 669[9].) 


Appeal from Superior Court, St. Joseph County; J. Fred Bingham, Judge. 
_ Action by Katie Relias against the Federal Life Insurance Company, wherein 
defendant cross-complained. From judgment for plaintiff, defendant appeals. 
Affirmed. 
W. S. Carlisle, Parker, Crabill, Crumpacker & May, and Geo. N. Beamer, all 
of South Bend, for appellant. 
W. A. Slick, of South Bend, for appellee. 


AMERICAN BEN. LIFE ASS’N v. HALL. No. 14596. 
Appellate Court of Indiana, in Banc. April 27, 1933. 


185 Northeastern Reporter 344. 
1. INSURANCE. 

Provision in insurance policy that in action thereon total disability resulting 
from accident or sickness could be proved only by means of certain specified 
evidence held contrary to public policy and void. 

Policy provided that the only evidence admissible should be proof of 
actual immediate continuous and necessary confinement of insured with- 
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in any building used as dwelling or hospital for not less than two full 

successive weeks and the actual necessary professional attendance on in- 

sured by legally licensed physician at least once every third day during 

continuance of such total disability. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 
2. INSURANCE. | ; 

In action on insurance policy, any evidence relative to issues and competent 
under general rules of evidence is admissible. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 
3. INSURANCE. 

Under allegation that plaintiff has performed all the conditions of insurance 
policy, proof of waiver of one or more conditions may be made. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

Appeal from Probate Court, Vanderburgh County; Robert D. Markel, Spe- 
cial Judge. 

Action by Ernest Hall against the American Benefit Life Association. From 
judgment for plaintiff, defendant appeals. 

Affirmed. 

French Clements, of Evansville, for appellant. 

Craig & Mitchell, of Evansville, for appellee. 


POTTER v. NORTHWESTERN MUT. LIFE INS. CO. 
(STOAKES et al., Interveners). No. 41706. 
Supreme Court of Iowa. April 4, 1933. 

247 Northwestern Reporter 669. 


1. INSURANCE. 
Insured may dictate payment of life policy proceeds, either by designation 


of named beneficiary or by assignment of policy. 

(For other cases, see Insurance, Dec. Dig. § 202.) 
2. INSURANCE. 

Insured can realize upon life policy by its assignment providing no vested 
interests intervene. 

(For other cases, see Insurance, Dec. Dig. § 203.) 

3. INSURANCE. 

Life policy, reserving right to change beneficiary providing policy is not then 
assigned, gives insured right to assign policy regardless of fact that beneficiary is 
named therein. 

(For other cases, see Insurance, Dec. Dig. § 203.) 

4. INSURANCE. 

Insured may assign life policy reserving right to change beneficiary, without 
beneficiary’s consent. 

(For other cases, see Insurance, Dec. Dig. § 205.) 

5. INSURANCE. 
_ Where right to change beneficiary is reserved in life policy, named bene- 
ficiary’s interest is not vested right which can be assigned. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

6. INSURANCE. ; , 

That beneficiary, who joined with insured in assignment of life policy re- 
serving right to change beneficiary, received no consideration for her signature, 
did not render assignment invalid. 

(For other cases, see Insurance, Dec. Dig. § 205.) 

7. INSURANCE. ; 

Assignment of life policy subject to terms of policy, which reserved right to 
change beneficiary, transferred to assignee all rights of every kind under policy, 


including death benefits, to extent of insured’s indebtedness for which policy was 
assigned as collateral. 


(For other cases, see Insurance, Dec. Dig. § 222.) 
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8. INSURANCE. ; ; 
Pre-existing indebtedness evidenced by note held sufficient consideration for 
assignment of life policy as collateral. 
(For other cases, see Insurance, Dec. Dig. § 222.) 


Appeal from District Court, Linn County; H. C. Ring, Judge. 

This is an action upon an insurance policy with issues joined between a 
named beneficiary and an assignee of the policy. The beneficiary claims the 
proceeds by reason of being named as beneficiary in the policy, and contends that 
the assignment thereof was invalid and ineffective as to her rights. The inter- 
veners claim the proceeds by reason of an assignment of the policy executed by 
the insured and the beneficiary. The facts are stated in the opinion. The trial 
court directed a verdict for the interveners. The plaintiff appeals. 

Affirmed. 

Trewin, Simmons & Trewin and E.'’ A. Johnson, all of Cedar Rapids, for 
appellant. 

Deacon, Sargent, Spangler & Hutchinson, of Cedar Rapids, for defendant. 

Tobin, Tobin & Tobin, of Vinton, for intervener Huey. 

Thomas & Thomas, of Traer, for intervener Stoakes. 


BENEFIT ASS’N OF RAILWAY EMPLOYEES v. HANCOCK. 


Court of Appeals of Kentucky. March 21, 1933. 
58 Southwestern Reporter 578. 
1. INSURANCE. 


Delivery of deduction list carrying insured’s correct name to insured’s em- 
ployer, in accordance with custom and contract for payment of premiums from 
insured’s wages, held condition precedent to life insurer’s right to claim forfei- 
ture on ground of nonpayment of premiums. 

Insurer, a benefit association of railway employees, had duty to make 
demand for premiums in accordance with its contractual obligations to 
do so, and with the custom of the insurer and insured’s employer, by re- 
mitting to the employer monthly deduction lists showing insured’s cor- 
rect name, and the manner agreed upon for payment of the premiums. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 

2. INSURANCE. 

Where life policy provided for deduction of premiums from insured’s wa- 
ges, insurer, furnishing insured’s employer with deduction list showing insured’s 
name incorrectly and not notifying insured of consequential nonpayment of pre- 
miums held estopped to assert forfeiture therefor. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 

3. INSURANCE. 

Parties to life insurance contract had right to provide that pay order on 
insured’s wages be accepted as provision for payment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 

4. INSURANCE. 

Insured’s duty, as regards life policy providing for and authorizing deduc- 
tion of monthly premiums from insured’s wages, is satisfied by insured’s leaving 
sufficient amount in hands of employer to meet installments. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 

5. INSURANCE. ; 

Under provision for payment of premiums from insured’s wages, life in- 
surer had duty to present pay order as installments fell due, and, in case of non- 
payment, to notify insured thereof, as prerequisite to right to claim forfeiture 
therefor. 

(For other cases, see. asurance, Dec. Dig. § 360[4].) 

Appeal from Circuit Court, Pulaski County. : . 

Action by Ella Brassfield Hancock against the Benefit Association of Rail- 


way Employees. Judgment for plaintiff, and defendant appeals. 
Affirmed. 
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H. H. Denton, of Somerset, Paul E. Keller, of Chicago, Ill, and J. S. 
Cooper, of Somerset, for appellant. 


B. J. Bethurum and Virgil P. Smith, both of Somerset, for appellee. 


TAYLOR v. UNITY INDUSTRIAL INS. CO. No. 4493. 
Court of Appeal of Louisiana. Second Circuit. March 31, 1933. 
147 Southern Reporter 91. 
1. INSURANCE. 


In absence of fraud, misrepresentations made in applying for life insurance 
are not admissible in avoidance of policy unless application or statements are em- 
bodied in or attached to policy (Act No. 227 of 1916, § 2). 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

2. INSURANCE. ne 4 ; asd 

Statute relating to cases where policies issued without medical examination 
are sought to be avoided because of misrepresentations regarding insured’s health, 
habits, or occupation, held inapplicable where defense was based on alleged mis- 
representation regarding age (Act No. 97 of 1908). 

(For other cases, see Insurance, Dec. Dig. § 290.) 

3. INSURANCE. ; : 
Incontestability clause of life policy will be given full force. 
(For other cases, see Insurance, Dec. Dig. § 400.) 

4. INSURANCE. ; ow 

Insurer must establish defense that life policies were invalid for lack of in- 
sured’s consent (Rev. Civ. Code, arts. 1797, 1798, 1819). 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

5. INSURANCE. 

Mistake as to insured’s residence and age held not to render life policies void 
on ground of mistake as to her quality, character, or identity (Rev. Civ. Code, 
art. 1838). 

(For other cases, see Insurance, Dec. Dig. § 289.) 

6. INSURANCE. 

Life policy condition that in case of misstatement in insured’s age, amount 
payable should be based on insured’s correct age held not affected by incontest- 
ability clause. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

7. INSURANCE. 

Insurer could not obtain relief on ground that insured’s age was misstated 
where insurer failed to establish amount payable at insured’s correct age. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

8. INSURANCE. 

_ Statute imposing penalty for life insurer’s failure without just cause to 

timely pay claim fixes interest at 6 per cent. instead of legal rate of 5 per cent. 

and does not justify allowance of both (Act No. 17 of 1920). 

(For other cases, see Insurance, Dec. Dig. § 602.) 

9. INSURANCE. 

_ Where jurisprudence in state had definitely settled all issues in case prior to 
claim for payment under life policies, failure to pay claim within statutory time 
held without just cause, authorizing allowance of penalty (Act No. 17 of 1920). 

(For other cases, see Insurance, Dec. Dig. § 602.) 


ae from City Court of Shreveport, Parish of Caddo; David B. Samuel, 
udge. 


Action by Pompey Taylor against the Unity Industrial Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Judgment amended, and as so amended affirmed. 

Bryan E. Bush, of Shreveport, for appellant. 

Irion & Switzer and C. B. Emery, all of Shreveport, for appellee. 
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CALLAN v. MUTUAL LIFE INS. CO. No. 14217. 
Court of Appeal of Louisiana. Orleans. April 10, 1933. 
147 Southern Reporter 110. 
1. INSURANCE. 


Clause rendering industrial life policy void until actually delivered to insured 
in person while in sound health held not to violate public policy. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

2. INSURANCE. 

Industrial life policy clause making policy void until actually delivered to 
insured in person while in sound health rendered policy ineffective until such 
delivery, and precluded beneficiary’s recovery where insured died before delivery 
(Code Prac. art. 188; Act. No. 97 of 1908). 

“Actual” means something real, something existing in fact, in opposi- 
tion to “constructive.” : 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

3. INSURANCE. 

Two weeks’ time for preparation and delivery of industrial life policies held 
not to waive clause requiring actual delivery to insured in person while in sound 
health. k 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 


Appeal from Civil District Court, Parish of Orleans; M. M. Boatner, Judge. 

Suit by Mrs. James Callan against the Mutual Life Insurance Company. From 
a judgment for plaintiff, defendant appeals. 

Reversed. 

Spearing & McClendon, of New Orleans, for appellant. 

Daniel Wendling, of New Orleans, fe appellee. 


HILL v. SOUTHERN LIFE & HEALTH INS. CO. No. 14409. 
Court of Appeal of Louisiana. Orleans. April 10, 1933. 
147 Southern Reporter 121. 
INSURANCE. 

Beneficiary who had another impersonate and procure life insurance in name 
of sick person cannot recover on policy. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 

Appeal from City Court of New Orleans; Val J. Stentz, Judge. 

Suit by Rev. J. H. Hill against the Southern Life & Health Insurance Com- 
pany. From judgment for plaintiff, defendant appeals. 

Reversed and rendered. 

Solomon S. Goldman, of New Orleans, for appellant. 

Charles J. Mundy, of New Orleans, for appellee. 

Janvier, Judge. 

Defendant insurance company issued a policy of industrial life insurance in 
which Albert Smith was named as the insured and Arthur Griffin the beneficiary. 
Shortly thereafter the name of the beneficiary was changed to Joseph Hill, known 
the Reverend Hill. A few days after the change of beneficiary was made 
Albert Smith died, whereupon the beneficiary, Hill, made demand for payment of 
the face of the policy. Defendant refused to pay, and upon the filing of this suit 
interposed the defense that when the policy was applied for some other person 
substituted himself as Albert Smith, whereas the true Albert Smith, who later 
died, was, at that time, in poor physical condition, was confined to his bed, and 
died without regaining his health. 


as 


We have carefully examined the evidence and have reached the conclusioa 
that the judge, a quo, was manifestly in error in rendering judgment for plaintiff, 
because we believe that the evidence shows not only by a preponderance, but 
beyond any doubt whatever, that a fraud was practiced upon defendant company, 
and that it was initiated and promoted by Hill for the purpose of making collec- 
tion from the insurance company. 

We believe it unnecessary to discuss in detail the evidence of the other wit- 
nesses, but in passing let us say that that evidence greatly preponderates towards 
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defendant’s contention that the true Albert Smith was not in New Orleans when 
the insurance was applied for, and that he never left his bed and never recovered 
his health. But on the evidence of Hill himself, we cannot do other than disbelieve 
everything he had to say with reference to the application for insurance. Astute 
counsel for defendant has pointed out many inaccuracies in Hill’s testimony, and 
many direct contradictions. 

Since we believe that the person who presented himself as Albert Smith when 
the insurance was applied for was some other person than the true Albert Smith, 
it is evident that a fraud was perpetrated, and that the insurer is not liable under 
the policy. 

Our attention is called to the decision we rendered in the case of Edwards v. 
Washington National Insurance Company, 141 So. 97, in which we refused to 
accept the defense that the insured was not the person who actually was pre- 
sented to the insurance agent when the insurance was applied for. But it must be 
remembered that in cases of this kind only facts are involved, and that because 
we said in one case that there was not sufficient evidence to sustain the defense 
does not require that we refuse to sustain the same defense in another case in 
which there is ample evidence. 

The insurance company in its answer states that it is willing to return all 
premiums paid; but we find no evidence as to what was the amount of those pre- 
miums. Of course it should return the premiums, but we cannot take that into 
consideration in rendering our decree for the reason which we have stated. 

It is therefore ordered, adjudged, and decreed that the judgment appealed 
from be, and it is, annulled, avoided, and reversed, and .that there now be judg- 
ment in favor of defendant dismissing plaintiff’s suit at his cost, and reserving the 
right to plaintiff to claim in an appropriate proceeding such premiums as may have 
been paid by him. 

Reversed. 

Higgins, J., absent, takes no part. 


BERRY v. MUTUAL LIFE INS. CO. OF NEW YORK. No. 4456. 
Court of Appeal of Louisiana. Second Circuit. April 28, 1933. 


147 Southern Reporter 528. 
INSURANCE. 

Where insured, suffering from paralysis, was thrown from running board of 
truck when gears were shifted while on rough road and was fatally crushed by 
truck, death was result of “bodily injuries effected solely through external, 
violent and accidental means, independently and exclusively of all other causes,” 
within double indemnity provision of life policy. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

Appeal from Fourth Judicial District Court, Parish of Ouachita; Percey 
Sandel, Judge. 

Suit by Mrs. Minnie H. Berry against the Mutual Life Insurance Company 
of New York. From judgment for plaintiff, defendant appeals. ; 

Affirmed. 

Shotwell & Brown, of Monroe, and Montgomery & Montgomery, of New 
Orleans, for appellant. . 

Oliver & Digby, of Monroe, for appellee. 

Drew, Judge. 

Defendant issued an insurance policy upon the life of Ernest W. Berry in 
the principal sum of $2,000, with a double indemnity provision in case of acci- 
Se death. Insured’s wife, Minnie H. Berry, was made beneficiary in said 
Policy. 


_ The policy was issued July 9, 1926, and was in force and effect at the time 
of the death of the insured on December 27, 1931. On that date the insured, 
while riding on a motortruck, fell or was thrown therefrom and one of the 
wheels of the truck ran over him, crushing his chest and body, from which in- 
jury he died a few hours later. 

The defendant paid the principal sum of $2,000 as provided by said policy, 
but refused to pay the additional $2,000 claimed under the double indemnity 
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clause of said policy. The widow of the deceased, beneficiary under the policy, 
filed this suit, alleging the death of the insured was accidental and therefore 
covered by section 1 of said policy, in that deceased’s death was the direct re- 
sult of bodily injury, effected solely through external, violent, and accidental 
means independently and excluisvely of all other causes. 

The defense set up is that the death of the insured was not a direct result 
of bodily injury effected solely through external, violent, and accidental means 
independently and exclusively of all other causes, and that his death was con- 
tributed to directly by a disease commonly known as “Jake” paralysis, from which 
insured was suffering at the time, and that it was the proximate cause of his 
falling from the truck and therefore a proximate cause of his death. 

The lower court found for the plaintiff, and defendant has prosecuted this 
appeal. 

The insured died as the result of an accident, and the only question for de- 
termination by us is. whether deceased’s physical condition contributed to the 
accident to the extent as to become a proximate cause of the accident and re- 
sulting death. 

Deceased had been suffering from the disease known as “Jake” paralysis, 
which he contracted about March 26, 1930, and for some time thereafter was to- 
tally incapacitated. His condition, however, had greatly improved. He was, 
just prior to his death, able to drive the truck; could operate the clutch with his 
foot, as well as put on the brake with his foot. He could walk on smooth ground 
without use of crutches, but used crutches due to his inability to pick up his 
feet to step over rough places or any object. He could get on and off a horse 
and rode horseback. He loaded wood on a truck. He could place his weight 
on his feet and stand without the aid of crutches; could shoot a gun. His arms 
and body from his neck up were as strong as ever. He could pull himself up 
on a pole five times before touching the ground. Just prior to his death his only 
trouble seemed to be in his instep, which did not prevent him from placing his 
weight on his feet but only prevented him from picking his feet up as an ordi- 
nary man would. The tendency of all so affected seems to be for the foot from 
the instep to the toes to droop. There was no evidence to show that the instep 
would give way when weight was placed on the foot, but all the evidence is to 
the contrary. 

Plaintiff had been helping to haul wood with this truck for some time prior 
to the accident; got on and off the truck without any assistance, and was far 
from being totally disabled. On the day of the accident he was riding on the 
front seat of the truck with his son, who was driving. He was sitting with his 
right foot on the running board, his left foot in the truck, one hand on the seat, 
and one on the windshield, a rather awkward position. The truck was a 1%-ton 
Chevrolet with 90 pounds of air in the back tires and 30 pounds in the front. 
The road was rough, and upon approaching a bridge in the road the son changed 
to second gear, causing the truck to jerk, throwing the insured off and under the 
wheel of the moving truck. His son described it as follows: 

“Q. Did you see anything happen to make your father fall off the truck? 
A. Yes, sir. When we crossed the bridge it was rough and I put the car in sec- 
ond and it jerked him off.” 

Defendant offered one witness, whom he asked: 

“Q. Please tell the Court just how Mr. Berry fell out of the truck? A. We 
were driving along there and the road was rough and the wheels dropped into 
some deep ruts and Mr. Berry fell to the right and the boy could not stop until 
the truck ran over him. The jar of the truck threw Mr. Berry off.” 

The truck was traveling at the time at a speed of about fifteen miles per 
hour. 

There is no testimony in the record to show that the condition of deceased 
contributed in any way to his death. 

The defense is based principally on the fact that he was being paid by the 
insurance company for total disability at the time of his death, and the testimony 
of one doctor who had examined him last six and one-half months before his 
death. The theory of the doctor is so completely refuted by the positive testi- 
mony as to deceased’s physical condition as to render it worthless in this case. 
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The fact that the insurance company was paying him for total disability and 
had failed to check up on his condition for more than six months is no reason 
for refusing the claim of his beneficiary. 

It is unnecessary to discuss the question of affirmative defense and burden 
of proof, as we are convinced that the record clearly shows that the death of the 
insured was accidental and that he died as a direct result of bodily injuries ef- 
fected solely through external, violent, and accidental means independently and 


exclusively of all other causes, and that the physical condition of the deceased 
did not in any way contribute to his death. 


The judgment of the lower court is affirmed, with costs. 


FEATHERSTONE v. STONEWALL LIFE INS. CO. No. 30556. 
Supreme Court of Mississippi, Division A. April 3, 1933. 
147 Southern Reporter 305. 
Syllabus by the Court. 
1. INSURANCE. 
Insured, under business protection contract, held not entitled to recover pre- 
miums voluntarily paid, on ground of waiver of payment because of disability. 
(For other cases, see Insurance, Dec. Dig. § 198[1].) 
2. INSURANCE. 


Count in declaration, praying for recovery of premiums paid, on ground in- 
sured was disabled, waiving premium, held insufficient to show payments were 
involuntary. 

Count in declaration alleged that, although insurer agreed to waive 
payment of premium falling due thereunder during the time the insured 
was totally and permanently disabled, the insurer had exacted payment of 
premium falling due during insured’s total and permanent disability. 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 


Appeal from Circuit Court, Sunflower County; S. F. Davis, Judge. 


Suit by F. M. Featherstone against the Stonewall Life Insurance Compan?. 
From a judgment in favor of the defendant, the plaintiff appeals. 
Reversed, and cause remanded. 


Moody & Johnson, of Indianola, and J. Morgan Stevens and Louis Jiggitts, 
both of Jackson, for appellant. 


Howie & Howie, of Jackson, and Neill & Clark, of Indianola, for appellee. 


FENDLER v. ROY. No. 30387. 

Supreme Court of Missouri, Division No. 1. Dec. 20, 1932. 
Rehearing Overruled Dec. 31, 1932. 

58 Southwestern Reporter (2d) 459. 


1. INSURANCE. 


Where right to change beneficiary is not reserved in life policy, insured cannot 
change beneficiary without beneficiary’s consent. 


(For other cases, see Insurance, Dec. Dig. § 587.) 
2. INSURANCE. 

Where life policy reserves to insured right to change beneficiary, change of 
beneficiary may be made without original beneficiary’s knowledge or consent, 
unless insured has assigned all his rights, or has made complete gift of policy to 
beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

3. INSURANCE. 
_ Original beneficiary not discovering change in beneficiary of life policy until 
after insured’s death could question insured’s mental capacity to make change. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

4. INSURANCE. ; 
_ If insured was mentally incompetent at time he attempted to change bene- 
ficiary of life policy, attempted change was invalid. 

(For other cases, see Insurance, Dec. Dig. § 587.) 
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5. INSURANCE. : te : 

Derangement of mind produced by intoxication must have existed when in- 
sured changed beneficiary to render change invalid. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

6. INSURANCE. : 

If original beneficiary, not discovering insured had changed beneficiary until 
after insured’s death, made payments to keep policies alive and face amount 
thereof intact, original beneficiary held entitled, as against new beneficiary, to 
reimbursement from proceeds of policy for such payments. 

(For other cases, see Insurance, Dec. Dig. § 590.) 


Appeal from Circuit Court, St. Louis County; Julius R. Nolte, Judge. 

Suit by Esther Fendler against the Metropolitan Life Insurance Company and 
Josephine Roy, in which the Metropolitan Life Insurance Company filed answer 
in the nature of a bill of interpleader against the plaintiff and the last-named 
defendant. From a judgment for the last-named defendant, the plaintiff appeals, 

Judgment reversed, and cause remanded, with directions. 

Wurdeman, Stevens & Hoester, of Clayton, for appellant. 

Jones, Hocker, Sullivan & Gladney and James C. Jones, Jr., all of St. Louis, 
for respondent. 


CLARK v. JOHN HANCOCK MUT. LIFE INS. CO. No. 22229. 
St. Louis Court of Appeals. Missouri. April 4, 1933. 
Rehearing Denied April 18, 1933. 
58 Southwestern Reporter (2d) 484. 
1. INSURANCE. eS nati! : 

Benefits of extended insurance option in life insurance policy held not avail- 
able to beneficiary, in absence of timely written request required thereby. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

2. INSURANCE. 

General insurance agent’s power to waive conditions in life policy is co- 
extensive with that of insurer, and his waiver thereof is within apparent scope 
of his authority. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

3. INSURANCE. 

Insurance agent, authorized to issue and deliver policies, is generally regarded 
as having power to waive conditions therein. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

4. INSURANCE. 

Agent, merely authorized to solicit insurance, deliver policies, and collect pre- 
miums, may waive conditions precedent, but cannot waive conditions of life 
policy after execution thereof. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

5. INSURANCE. 
_ Insurance agent, authorized only to collect and forward premiums cannot 
waive conditions in life policy or forfeitures for breach thereof. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

6. INSURANCE. 

Plaintiff's testimony in action on life insurance policy as to agent’s statements 
concerning extended insurance held insufficient to take to jury question whether 
insurer waived requirement of written request therefor. 

Plaintiff testified that agent, collecting weekly premiums for defendant 

“next door,” told her to put away policy and forget about it, and that 

“it would run extended insurance,” and that neither she nor agent said any- 

thing about written request therefor. 

(For othe cases, see Insurance, Dec. Dig. § 370.) 

7. INSURANCE. 


Beneficiary under policy, insuring life of one dying after expiration of statu- 
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tory extended insurance period, without having given required written notice of 
election of option for further extension after default in payment of premium, 
could recover only amount of paid-up insurance (Rev. St. 1929, §§ 5741, 5743, 
5744). 

(For other cases, see Insurance, Dec. Dig. § 366.) 

Appeal from St. Louis Circuit Court; Granville Hogan, Judge. 

“Not to be published in State Reports.” 

Action by Dorothy Clark against the John Hancock Mutual Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. 

Reversed and remanded. 

Lyon Anderson and Leahy, Saunders & Walther, all of St. Louis, for ap- 
pellant. 

John P. Griffin, John B. Sullivan, and Francis P. Sullivan, all of St. Louis, 
for respondent. 


RAINEY v. METROPOLITAN LIFE INS. CO. No. 17677. 
Kansas City Court of Appeals. Missouri. March 6, 1933. 
Rehearing Denied April 3, 1933. 
58 Southwestern Reporter (2d) 790. 
1. INSURANCE. 

Plaintiff suing on life policy was not required to plead defendant’s waiver of 
conditions for reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

INSURANCE. 

Insurer retaining for unreasonable length of time premiums paid for rein- 
statement of policy waived policy provision requiring presentation of evidence of 
insured’s sound health as condition to reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

4. INSURANCE. 

That insurer first obtained knowledge of reinstatement of policy after in- 
sured’s death held immaterial on question of its ratification of receipt of premiums 
on reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

5. INSURANCE. 

Whether insurer waived life policy provision making proof of insured’s good 
health condition to reinstating policy held question for jury under evidence of 
. insurer’s retention of premiums. 

The evidence on plaintiff’s behalf was that collector for insurance 
company called and collected past-due premiums which he marked as paid 
in premium receipt book, without saying anything about revival application 
or making any inquiries concerning insured. Plaintiff, who was insured’s 
widow, testified that no return of premiums paid to the collector was 
tendered until after the commencement of suit three and one-half years 
later. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

8. INSURANCE. 

Jury could find that insurer’s tender, after commencement of suit, of pre- 
miums paid when policy was reinstated without application therefor, was not made 
within reasonable time; statute relative to insurer’s tender under defense of mis- 
representation being inapplicable (Rev. St. 1929, § 5735). 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

10. INSURANCE. 

Evidence held sufficient to authorize submission to jury of insurance company’s 
liability for penalty for vexatious refusal to pay. 

Jury found that premiums collected by insurer’s solicitor when policy 
was reinstated without furnishing proof of insured’s good health, as re- 
quired by policy, were not tendered back within reasonable time, and the 
evidence indicated that the insurer sought to destroy evidence of payment 
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of premiums by getting control of receipt books and making erasures 
thereon. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from Circuit Court, Jackson County; Darius A. Brown, Judge. 

“Not to be published in State Reports.” 

Action by Sophia Rainey, administratrix of the estate of Louis Rainey, de- 
ceased, against the Metropolitan Life Insurance Company. Judgment for plaintiff, 
and defendant appeals. 

Affirmed. 
Meservey, Michaels, Blackmar, Newkirk & Eager, of Kansas City, for appel- 
lant. 

Carl R. Johnson, of Kansas City, for respondent. 

BLAND, Judge. 

This is an action upon a life insurance policy. Plaintiff recovered a verdict 
and judgment in the sum of $350.00, together with interest amounting to $101.55 
and attorney’s fees for vexatious refusal to pay in the sum of $200.00, making a 
total sum of $641.55. Defendant has appealed. 

The facts show that on November 25th, 1925, defendant issued a policy of 
insurance upon the life of one Louis Rainey, in favor of the executor or ad- 
ministrator of his estate; that on December 16th, 1926, Rainey died and this suit 
was brought by his widow, as administratrix of his estate. The policy provided: 

“This policy constitutes the entire agreement between the Company and the 
Insured and the holder and owner hereof. Its terms cannot be changed, or its 
conditions varied, except by the express agreement of the Company evidenced by 
the signature of its President or Secretary. Therefore Agents (which term in- 
cludes also Managers and Assistant Managers) are not authorized and have no 
power to make, alter or discharge contracts, to waive forfeitures or to receive 
premiums on Policies more than four weeks in arrears, or to receipt for the 
same, and the payment to an agent of any such arrears shall be at the sole risk 
of the person making such payment and shall not be credited as a payment upon 
the Policy, whether receipt be given for such payment or not. 

“The Company assumes no obligation prior to the date hereof. 

“If any premium under this policy shall not be paid when due, the Policy 
shall iapse, subject to the Provisions for Grace Period and to the Non-forfeiture 
privileges as herein contained, and such lapse shall not be considered to have been 
waived by the Company in any respect by reason of the acceptance of over-due 
premiums upon this or any other policy.” 

The policy also provided for a grace period of four weeks for the payment 
“of premiums after the first. It also provided: “Revival. Should this Policy become 
void in consequence of non payment of premium, it may be revived, if not more 
than fifty-two premiums are due, upon payment of all arrears and the presenta- 
tion of evidence satisfactory to the Company of the sound health of the Insured.” 

The evidence shows that the policy was in force from November 23rd, 1925, 
until June 28th, 1926; that the last premium was paid on June 7th, 1926, which 
continued the policy in force until June 28th; that no premium was paid for the 
balance of the month of June, nor for the month of July, August, September, 
October .or November, 1926; that the policy, under its terms, lapsed, and was 
officially lapsed on July 26th, 1926, by the defendant for non-payment of the pre- 
miums. 

The evidence further shows that deceased took sick on December 12th, 1926; 
that he entered the hospital at 4:40 p. m. of December 13th, 1926 and that he 
died at 6:20 p. m. of December 16th, 1926. There is nothing in the evidence tend- 
ing to show from what ailment he died. 

Plaintiff testified that she was the widow of deceased; that she resided in 
Kansas City; that, while she visited deceased every day while he was in the 
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hospital, including the day of his death, she did not know that he was at the point 
of death, or that “he was as sick as he was”; that she could read and write fairly 
well: that she knew the premiums on the policy had not been paid but gave as 
an excuse for this, that a Mr. Godfrey or Harvey had been collecting them and 
that he came to her home once or twice attempting to write insurance for an- 
other company, saying that he was no longer connected with defendant, and said 
that he would send a collector around for the premiums; that she heard nothing 
further from defendant or any one connected with it, until December 16th, 1926. 
At the last mentioned date a Mr. Shnayerson, a collector for the company, was 
collecting premiums for the defendant from a woman living next door. This woman 
brought Shnayerson to the witness’ house at about 11:00 or 11:30 in the morn- 
ing. He asked plaintiff if she wanted to pay up the premiums past due. He told 
her it would require $14.00 to pay them up. Plaintiff paid him this sum of money 
and he marked the premiums as paid in the premium receipt book in plaintiff’s 
possession. The collector did not say anything about a revival application. She 
did not know that the policy had lapsed for non-payment of premiums. The col- 
lector did not ask where her husband was and she did not tell him. She 
knew that her husband was in the hospital, but she did not know that he 
was seriously ill. The collector came back to the house either on Sunday o1 
Monday, December 17th or 18th, and brought a man with him, who said 
he was a “home office man,” and wanted to see the premium receipt book 
and the policy. She told him the undertaker had these. When these men 
came they did not offer any money to her and no money was ever tendered ta 
her by the defendant until after she brought this suit. The suit was brought on 
July 18th, 1930. Defendant did not at any time present her with a revival form. 

Shnayerson, who testified for the defendant, stated that prior to December 
16th, 1926, he had never seen the plaintiff; that he was walking past her house 
about five o’clock in the afternoon of that day with a collection book under his 
arm; that plaintiff opened the door of her house and asked him if he was a 
“Metropolitan man,” and he answered in the affirmative; that she then stated: “‘I 
have a policy here on my husband that has been lapsed out of benefit and I 
would like to make my husband a little Christmas present.’ It was December. 
She said, ‘I think a woman can make her husband the best Christmas present by 
taking out a little insurance and taking out a policy.’” She then handed him the 
premium receipt book and he counted up the weeks that the premiums were in 
arrears and told her that there were twenty-eight weeks due at fifty cents per 
week, and “before I had a chance to say anything, there was $14.00 right in my 
face; handed me $14.00. I knew I had to leave some kind of receipt for her 
money. I marked up the entire receipt book for that twenty-eight weeks and 
signed my name to it.” He told her, however, that “I will have to come back for 
some additional information. I asked her where her husband was and she said, 
‘At work’”; that he told her it would be necessary for her to have some type 
of revival form executed before the policy could be reinstated; that he returned 
the next day, which was Sunday, with the revival form, and said to plaintiff: “ ‘I 
came here with a blank for your husband to sign.’ And she said, ‘My husband? 
Why, he is at the undertakers.’ I said, ‘Does he work there?’ She said, ‘No, he is 
dead.’” He then stated to her: “You can’t reinstate no insurance on a dead man. 
Your husband would have to sign this blank.” 

Upon hearing that the insured was dead Shnayerson called up Mr. Leifer, who 
- defendant’s manager at its Terrace Park District office, and told him about 
the matter. 

Shnayerson further testified that on Tuesday morning, December 19th, he, in 
company with Mr. Oppenheimer of defendant’s Terrace Park District office, called 
to see the plaintiff; that Oppenheimer tendered to plaintiff the sum of $14.00. 
Oppenheimer, also, testified that he tendered to plaintiff the $14.00, being the 
premiums that she had paid Shnayerson, and that he asked her to let him see 
the receipt book so that he could erase the $14.00 payments shown therein; that 
plaintiff told him that the receipt book was at the undertaker’s. She refused to 
accept the tender. There was also evidence on the part of the defendant that a 
tender of the money was made to plaintiff on May 23rd, 1928. The $14.00 paid by 
plaintiff was sufficient to carry the policy beyond the date of insured’s death, if 
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the furnishing of evidence of the good health of insured was waived by the 
defendant. 

[1] Defendant insists that its instruction in the nature of a demurrer to the 
evidence should have been given. This contention is based entirely upon the claim 
that there was no pleading, or evidence, of waiver of the provision of the policy 
relative to the presentation of evidence satisfactory to the company of the sound 
health of insured; that under the terms of the policy there could be no rein- 
statement or revival of the policy without such evidence even though the premiums 
were paid prior to the death of insured. This contention is based entirely on the 
claim that there could have been no waiver of such evidence. It was not neces- 
sary to plead waiver. Andrus v. Ins. Ass’n, 168 Mo. 151, 67 S. W. 582. We may 
concede, as defendant contends, that the provisions in the policy in reference to 
its revival are binding upon the parties, and that the undisputed evidence shows 
that there was no effort on the part of deceased, or any one for him, to furnish 
a revival certificate. We also may concede, without deciding, that the acceptance 
by Shnayerson, a mere collector, of the premiums without the execution of the 
revival certificate, did not constitute waiver of the provision in the policy relative 
to the presentation of evidence of the sound health of insured. But these con- 


cessions do not result in a holding that the demurrer to the evidence should have 
been sustained. 


{2, 3] In considering the matter as to whether a demurrer to the evidence 
should have been sustained, the testimony, and all of the inferences that may rea- 
sonably be drawn therefrom, must be taken in its most favorable light to thc 
plaintiff. Plaintiff testified that there was no tender of the money that she paid 
Shnayerson to cover the premiums due at the time of the death of the insured 
until after this suit was brought, which was more than three and one-half years 
after the defendant must have known that Shnayerson had received the $14.00 
from plaintiff for the defendant. It is quite apparent from this record that 
defendant, through its manager, did know of this a day or two after its receipt. 
If defendant kept these premiums for an unreasonable length of time, after 
having received them, or with the knowledge that their solicitor, Shnayerson, had 
received them, without repudiating the transaction by returning the money, then 
defendant ratified the act of Shnayerson in receiving the money for it, waived the 
provision of the policy providing for presentation of evidence satisfactory 
to the company of the sound health of insured and is estopped to claim that such 
evidence should have been furnished it. Williams v. Finnigan (Mo. App.) 185 
S. W. 1165; Ash v. National Life & Acc. Co. (Mo. App.) 40 S.W.(2d) 505; 
Jaggi v. Prud. Ins. Co., 191 Mo. App. 384, 177 S. W. 1064; Davis v. Knights 
and Ladies of Security, 196 Mo. App. 485, 196 S. W. 97; Andrus v. Ins. Ass'n, 
supra; Midwest Nat. Bank & Tr. Co. v. Parker Corn Co., "7 Mo. App. 426, 
245 S. W. 217; Leer v. Continental Ins. Co. (Mo. App.) 250 S. W. 631; Caldweil 
v. City of N. Y. Ins. Co. (Mo. App) 245 S. W. 602; White v 
Ins. Co, 22 Pa. Super. Ct. 501. 


'4,5] The fact that defendant, through its duly authorized representatives, 
obtained knowledge of the transaction after the death of the insured makes no 
difference (5 Cooley’s Briefs on Ins. [2d Ed.] 4344, 4345), nor the policy 
efficacious to the effect that defendant, itself, even through its president, could 
not waive the lapsing of the policy by acceptance of overdue premiums. Goodwin 

K. and L. of S., 166 Mo. App. 289, 297, 148 S. W. 980. However, we are not 
now dealing with the question of the waiver of the lapsing or forfeiture of the 
policy by the acceptance of overdue premiums but waiver of a condition to rein- 
statement, that is, evidence of good health of the insured, after lapsing of the 
policy. The demurrer to the evidence was properly overruled. 


[6, 7] Complaint is made of the refusal of the court to give defendant's 
instruction C and in giving it as amended. The instruction as given reads as 
follows (the part in italics being the amendment made by the court): “The 
court instructs the jury that if you find and believe from the evidence that the 
insured, Louis Rainey, was ill and not in sound health at the time plaintiff paid 
the premiums in question to defendant’s agent on or about December 16, 1926, 
if you find that amy such premiums were so paid, and if you further find that 


. Metri spolitan Lite 
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plaintiff at that time knew of insured’s illness and that he was not in sound health, 
then your verdict will be for the defendant, unless you further find and believe 
from the evidence, that the defendant, prior to the death of insured, excepted and 
receipted for payment of all premiums due from insured, and, with full knowledye 
that insured was not in good health at the time of such payment, retained said 
premiums for an unreasonable length of time, without tendering same to the 
plaintiff, in which event your verdict will be for the plaintiff.” It is contended 
that the instruction, as given, submits to the jury that defendant knew prior to 
insured’s death, that the latter was not in good health. A mere reading of the 
instruction shows that it does not say this, but it may be somewhat obscure on 
the point. However, the jury cculd not have been misled about this because the 
evidence concedes that neither Shnayerson nor any other representative of defend- 
ant knew, prior to insured’s death, anything about the lack of good health in 
insured. The instruction refers to the acceptance by “the defendant” of the 
belated premiums before the death of insured. Unless Shnayerson had authority 
to accept these premiums when he collected them then “defendant” did not then 
accept them, as there is no evidence that any of the employees or agents had any 


knowledge of their payment to Shnayerson prior to the death of insured. 
There was no showing that defendant made 


Shnayerson was a mere collector. 
a practice of allowing collectors to accept belated premiums and the policy sought 
to deny such a power. Therefore, it is a serious question if “defendant” accepted 
the helated premiums before the death of insured. But the instruction submits 
another fact, conjunctively with the acceptance of the premiums, that is, the 
retention of such premiums, under such circumstances as to constitute waiver, 
which within itself, is equivalent to acceptance of the premiums, regardless as to 
whether it technically received or accepted them when they were paid to 
Shnayerson. It is well established that an instruction will not be held to be 
reversibly erroneous because it submits more than is necessary to authorize a 


recovery. Seawell v. K. C., Ft. S. & M. Ry. Co., 119 Mo. 222, 24 S. W. 1002. 


As before indicated, the undisputed evidence is that no one connected with 
defendant had any knowledge of insured’s lack of good health until after the 


premiums were paid or, in fact, until he died. The jury could not have been 
misled by the instruction into believing that plaintiff could recover if defendant 
did not return the premiums before the death of insured. The instruction is 
somewhat general in its scope and does not directly submit the question of 
waiver of the revival certificate, but substantially so. However, no objection is 
made against it on these grounds. 

[8] Defendant also points to its testimony in reference to the tender of the 
premiums a short time after the death and says they were tendered within a 
reasonable time. The jury was not required to believe this testimony, but couid 
find, as testified to by plaintiff, that there was no tender until after the com- 
mencement of this suit and it was within the province of the jury, at least, to 
conclude that a tender of this kind was not made within a reasonable time. 
Hoffman v. Acc. Indem. Co., 56 Mo. App. 301. 

It is contended that, by reason of the provision of section 5735, R. S. 1929 
(Mo. St. Ann. § 5735), a deposit of money in court for the benefit of plaintiff 
before trial was a sufficient tender. This statute has reference to the tender of 
premiums where the defense is based upon misrepresentation in obtaining or 
securing the policy. It also applies to misrepresentation in an application for a 
reinstatement of the policy. Jenkins v. Cov. Mut. L. Ins. Co., 171 Mo. 375, 71 
S. W. 688. But here there was no application (revival form) for the reinstate- 
ment of the policy. That was waived by the defendant and, the ruling that it 
was within the province of the jury to decide that the tender was not made within 
a reasonable time, is based upon the general or common law, the statute not 
applying in a situation of this kind. 

As we understand defendant, it further contends that, even assuming that 
the tender was not made until after this suit was brought, it was made in time 
regardless of the statute. In support of this contention defendant cites the case 
of Schwab v. B. of Am. Y., 305 Mo. 148, 264 S. W. 690. This was a peculiar 
case upon the facts. Most of the premiums had been tendered by the company 
in due time, but there was no tender of eighty-five cents, being the last premium 
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paid, until after the suit was brought. The court commented upon the fact that 
there was no opportunity to make tender until after the institution of the suit. 
It held that plaintiff was not misled with respect to the bringing of the suit 
because she paid the premiums in the face of defendant’s persistent disclaimer 
of liability, and filed the suit before defendant could take any action in reference 
to the tender of the eighty-five cents. Of course, this is not the situation in 
the case at bar. This suit was not filed until July 18th, 1930, which was many 
years after the premiums were collected and the defendant had knowledge 
thereof. Goodwin v. K. and L. of S., supra. 

[9] Complaint is made of the giving of plaintiff's instruction No. 4, which 
reads as follows: “The court instructs the jury that if you find from the 
evidence that the company by its conduct had waived the provisions of its 
policy with reference to health or nonpayment of premiums in due time as defined 
in other instructions herein you should find for the plaintiff.” It seems to be 
defendant’s contention that this instruction is broad enough to permit the jury 
to find waiver by the mere act of Shnayerson accepting the premiums without 
the revival certificate. In other words, a waiver by the defendant before it had 
knowledge, through a proper officer or agent, of the fact that Shnayerson, who 
was a mere collector, had received and accepted the premiums on behalf of 
defendant. We think that the instruction is not subject to this criticism for 
the reason that it refers to other instructions for the definition of the waiver 
submitted in it and the only other instruction given by the court on the merits 
was instruction C, which we have heretofore set out. Plaintiff’s instruction No. 
4 is no broader than the Court’s instruction C, as it, in effect, refers to that 
instruction for the facts constituting waiver. It is apparent that if the Court's 
instruction C is proper, there is no error in plaintiff's instruction No. 4. We 
have already ruled that the defendant’s complaints relative to the Court's instruc- 
tion C are not well taken. 

[10] Complaint is made of the giving of plaintiff’s instruction No. 8, which 
reads as follows: “The court instructs the jury that if you find and believe from 
the evidence that the defendant vexatiously delayed and refused to pay claim of 
plaintiff without good and just cause you may assess a penalty of ten per cent of 
the policy for said delay and allow plaintiff a reasonable attorney’s fee.” In this 
connection it is contended that there is no evidence of vexatious refusal to pay. 
The fact that the jury, within its province, found that the premiums collected by 
Shnayerson were not tendered back within a reasonable time, together with the 
fact that defendant sought to destroy the evidence of the payment of these 
premiums, by getting control of the receipt book and erasing from it the evidence 
of payment contained therein, was sufficient from which the jury could find that 
defendant was guilty of vexatious refusal to pay. Pauley v. B. M. A. Co., 217 
Mo. App. 302, 261 S. W. 340; Ash v. Nat. L. & A. Co., supra. 

[11] It is also contended that the instruction fails to clearly define what 
constitutes vexatious delay. If defendant thought that the jury would be misled 
by the generality of the instruction in this regard, it should have offered an 
instruction on the subject. Berryman v. So. Surety Co., 285 Mo. 379, 227 S. W. 
96; Feil v. First Nat. Bank (Mo. App.) 269 S. W. 936. 

The judgment is affirmed. 

All concur. 


PHILLIPS v. AMERICAN NAT. ASSUR. CO. No. 17683. 
Kansas City Court of Appeals. Missouri. March 6, 1933. 
Rehearing Denied April 3, 1933. 
58 Southwestern Reporter (2d) 814. 

1. INSURANCE. 

Insurance agent cannot recover commissions on renewals after expiration 
of agency, unless right is expressly stipulated or is clearly implied from contract. 

(For other cases, see Insurance, Dec. Dig. § 84[4].) 
2. INSURANCE. ; 

Life insurance agent held entitled to commissions on renewal premiums 
collected after termination of agent's employment, where contract provided for 
renewal commissions on procuring stated volume of business and provided 
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schedule for renewal commissions in event of contract’s termination. 

Section 20 of the agency contract provided that aggnt should be 
entitled to 10 percent. renewal commission on first renewal premiums 
paid company if amount of insurance written by him and his sub- 
agents during first year of contract equalled or exceeded $500,000, and 
that, ‘f $1,000,000 or more of insurance was written during second year 
of contract, agent should be entitled to renewal commission on second 
renewal premium, and on renewal premiums thereafter “as below 
specified.” Section 24 of the contract provided that, in event of termina- 
tion of contract for any cause, schedule of renewal commission should 
operate to give agent renewal commissions for three renewal years for 
two years’ continuous service, and that for three years’ continuous 
service all renewals should be regarded as fully earned. 

(For other cases, see Insurance, Dec. Dig. § 84[4].) 

Appeal from Circuit Court, Jackson County; A. Stanford Lyons, Judge. 

Action by W. M. Phillips against the American National Assurance Com- 
pany, in which defendant counterclaimed. From an adverse judgment, de- 
fendant appeals. 

Affirmed. 

Jones, Hocker, Sullivan & Gladney, Willard A. McCaleb, and William R. 
Moore, all of St. Louis, for appellant. 

Fisher & Whitten, of Kansas City, for respondent. 


FISHER v. MODERN WOODMEN OF AMERICA. No. 5193. 
Springfield Court of Appeals. Missouri. April 25, 1933. 
59 Southwestern Reporter (2d) 476. 
1. INSURANCE. 


In action against fraternal order to recover all premiums paid because of de- 
fendant’s breach of contract by wrongfully suspending plaintiff for alleged failure 
to pay certain assessment in time, question whether plaintiff paid such assessment 
timely held for jury under evidence. 

(For other cases, see Insurance, Dec. Dig. § 743.) 

Appeal from Circuit Court, Pemiscot County; John E. Duncan, Judge. 

“Not to be published in State Reports.” 

Action by ,Carroll Fisher against the Modern Woodmen of America. From 
a judgment in favor of plaintiff, defendant appeals. 

Affirmed conditionally. 

George C. Perrin and George H. McDonald, both of Rock Island, Ill., W. L. 
Cole, of Union, and John H. Bradley, of Kennett, for appellant. 

Ward & Reeves, of Caruthersville, for respondent. 


BRINTON v. GRAND LODGE, A. O. U. W. No. 28489. 
Supreme Court of Nebraska. April 14, 1933. 
248 Northwestern Reporter 72. 

1. INSURANCE. 

Evidence sustained finding that insured plasterer falling from scaffold sus- 
— total permanent disability within life benefit certificate issued by fraternal 
order. 

(For other cases, see Insurance, Dec. Dig. § 819[4].) 

2. INSURANCE. 


Provisions in fraternal insurance policy will be given reasonable construction, 
consistent with fairness, and with view to avoiding forfeiture, if terms permit it. 
(For other cases, see Insurance, Dec. Dig. § 726.) 


= Syllabus by the Court. 
l. Provisions in a fraternal policy of insurance will be given a practical and 
reasonable construction, consistent with fairness, and with a view to avoiding, 


rather than enforcing, a forfeiture, if the terms of the instrument will justly per- 
mit it. 


y 


_2. Evidence examined and held to sustain a finding of total permanent dis- 
ability of the insured within the terms of the insurance contract. 
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Appeal from District Court, Cass County; Begley, Judge. 

Action by George L. Brinton against the Grand Lodge of the Ancient Order 
of United Workmen. Judgment for plaintiff, and defendant appeals. 

Affirmed. 
‘ Ray M. Higgins, of Grand Island, and W. G. Kieck, of Plattsmouth, for ap. 
pellant. 

O. B. Clark and L. R. Doyle, both of Lincoln, for appellee. 

Heard before Goss, C. J., and Rose, Dean, Eberly, Day, and Paine, JJ. 


BARBATO v. PRUDENTIAL INS. CO. OF AMERICA. No. 402. 
Supreme Court of New Jersey. May 3, 1933. 
165 Atlantic Reporter 872. 
1. INSURANCE. 
Filing proofs of loss under total disability clause in policy held waived, where 
insurer's doctor was in constant attendance after accident and insurer was in pos- 
session of all facts which doctor gathered. 


(For other cases, see Insurance, Dec. Dig. § 558[1].) 


Appeal from District Court, Passaic County. 

Action by Roger Barbato, an infant, by his next friend, Joseph Barbato, against 
the Prudential Insurance Company of America. Judgment for plaintiff, and de- 
fendant appeals. 

Affirmed. 

Argued October term, 1932, before Trenchard, Case, and Brogan, JJ. 

Evans, Smith & Evans, of Paterson, for appellant. 

John A. Celentano, of Clifton (Paul Rittenberg, of Paterson, of counsel), for 
respondent. 

Per Curiam. 

This is an appeal from a judgment entered in favor of the plaintiff and 
against the defendant in the sum of $300 in the Passaic district court. 

The plaintiff was the owner of a policy of insurance issued to him by the 
Prudential Insurance Company of America. The contract contained a clause under 
which the insured, upon proof of total and permanent disability, became entitled to 
the sum of $50 per month for the rest of his life. Proof of disability under the 
policy was stated to mean physical or mental incapacity to such an extent that 
the insured is rendered wholly, continuously and permanently unable to engage in 
any occupation or perform any work for any kind of compensatidn of financial 
value during the remainder of his life. There are other provisions regarding age, 
etc., which are not pertinent here. 

There is a further provision in the policy of insurance known as “supple- 
mentary provisions as to total and permanent disability,” which provides sub- 
stantially that, if due proof of total and permanent disability has not been pre- 
viously furnished and if the insured shall furnish due proof that he has been 
totally disabled, either physically or mentally to such an extent that he was 
rendered wholly and continuously unable to engage in any occupation or perform 
any work for any kind of compensation of financial value during a period of 
ninety consecutive days, such disability shall be presumed to be permanent, and 
the company will upon receipt of such proof grant the disability benefits provid- 
ed, etc. For this additional benefit an additional premium was paid by the plain- 
tiff. : 

The plaintiff was a laborer, and a stick of lumber fell upon his left hand. 
Thereafter he was unable to use his hand for a period, according to his testi- 
mony, of seven months. The injury was to the ulnar nerves. 

The court, sitting without a jury, found in favor of the plaintiff, and judg- 
ment was entered for the sum of $300. 


The appellant argues two points: First, that the proof offered failed to es- 
tablish a cause of action; and, second, that the court should have granted appel- 
lant’s motion for nonsuit. Neither point, we think, is well taken. 

[1] Appellant argues that the proper proofs of loss were not filed, but 
we think that proofs other than those filed were, if required, waived under 
the circumstances. The insurance company’s doctor was in constant attendance, 
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and the insurance company was in possession of all the facts which it was 
possible for the doctor to gather. 

[2, 3] In arguing the first point, the appellant points out that the medical 
testimony in the case was against the plaintiff, in that the reports from these 
doctors indicated that the plaintiff could have resumed work prior to the ex- 
piration of the ninety-day period and, furthermore, that one medical expert 
testified, first, that the disability was not permanent; and, secondly, that the 
plaintiff should have recovered from his injuries before the expiration of the 
ninety-day period. That proof in favor of the appellant’s position, taken alone, 
is persuasive, but the plaintiff testified that after this accident he was unable to 
use his arm for seven monthhs and that during that seven months’ period he 
was in fact incapacitated. This of course creates a fact issue, and the court, 
sitting without a jury, determined that fact issue in favor of the plaintiff. Due 
proof, after all, is not measured by the formality with which it is presented, and 
the testimony of the plaintiff, although self-serving as against the expert testi- 
mony to the contrary, created a fact issue which, being determined in favor of 
the plaintiff, is well within the rule governing matters of this kind and will not 
be disturbed on appeal. Larned v. MacCarthy, 85 N. J. Law, 589, 90 A. 272. 

The second point that the respondent here should have been nonsuited in the 
court below manifestly has no merit. There were facts in the case entitling the 
plaintiff below to a determination as to whether or not the permanent disability 
mentioned in the policy existed for the period claimed. 

' There was no error in refusing to nonsuit. 
The judgment therefore will be affirmed, with costs. 


BALEY v. PRUDENTIAL INS. CO. OF AMERICA. 
Supreme Court, Erie County. Feb. 23, 1933. 
263 New York Supplement 244. 
1. INSURANCE. ; : jl : 
Evidence required finding that insured retained title and control of policy 
and right to change beneficiary though some premiums were paid by original 
beneficiary. . 

While the original beneficiary, who was insured’s brother, claimed 
that insured had given the policy to him, it appeared that insured had 
afterwards borrowed money on the policy, and had paid at least some 
of the premiums. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 
2. INSURANCE. 

Premiums advanced by original beneficiary under life policy will not entitle 
him to proceeds if insured before death makes valid change of beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 590.) 
3. INSURANCE. 

Policy provisions for method of changing beneficiaries are for protection 
of insurer, and indorsing change on policy is merely ministerial. 

(For other cases, see Insurance, Dec. Dig. § 587.) 
4, INSURANCE. 

Courts of equity seek to do that which insured intended. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
5. INSURANCE. 

Beneficiary under life policy has no such vested interest as entitles him 
to notice of change of beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 587.) 
6. INSURANCE. 
_ Change of beneficiary under life policy will be treated as made where 
insured has done all in his power to meet policy conditions. 

(For other cases, see Insurance, Dec. Dig. § 587.) 
7, INSURANCE. 

Change of beneficiary under life policy held effective, notwithstanding 
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failure to forward policy, where wife of beneficiary refused to give up policy, 
but blank was filled in and delivered, and insurance company admitted liability, 
The evidence disclosed that insured, after accident, requested friend 
to obtain the policy, but that wife of insured’s brother, who was the 
beneficiary, refused to deliver it.. This refusal necessitated steps on 
the part of an attorney to ascertain data in order properly to fill in 
blank requesting change, and delay in obtaining such data prevented 
delivery of request for change to local manager of insurance company 
until after 5 o’clock on day before insured’s death. 
(For other cases, see Insurance, Dec. Dig. § 587.) 
Action by Florence S. Baley against the Prudential Insurance Company 
of America. 
Judgment ordered for plaintiff. 
George E. Phillies, of Buffalo, for plaintiff. 
Roland Crangle, of Buffalo, for defendant. 


KOCAK et al. v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Division, Third Department. March 15, 1933. 
263 New York Supplement 283. 
1. INSURANCE. 


That superintendent of insurance approved form of life policy believing 
incontestable clause was “in substance” same as that prescribed by statute 
would not affect insured’s contractual rights (Insurance Law, § 101, subds. 2, 
10, as amended by Laws 1921, c. 407). 

(For other cases, see Insurance, Dec. Dig. § 146[4].) 

2. INSURANCE. 

Phrase “in force,” in statutes relating to internal administration of insur- 
ance companies and their relations with insurance department, held not to 
control construction of such words in incontestable clause (Insurance Law, § 86, 
as amended by Laws 1913, c. 304; § 96, as amended by Laws 1916, c. 360; § 101, 
subd. 2, as amended by Laws 1921, c. 407). 

(For other cases, see Insurance, Dec. Dig. § 400.) 

3. INSURANCE. 

Where life policy provided it should be incontestable after it had been 
“in force” for two years, and insured died within, and action on policy was 
brought after expiration, of that period, policy was incontestable (Insurance 
Law, § 101, subd. 2, as amended by Laws 1921, c. 407). 

The policy, by omitting words “during the lifetime of the insured,” 

prescribed by Insurance Law, § 101, subd. 2, as amended by Laws 1921, 

c. 407, subjected policy to two constructions, and should therefore be con- 

strued as incontestable, as against contention that policy was not “in force” 

after insured’s death, because after insured’s death there still remained 
proof of death to be submittd in behalf of beneficiaries and payment 

to be made by company, and because a contract remains “in force” 

until it is abandoned, reduced to judgment, or performed according to 

its terms. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

4. INSURANCE. 

Any ambiguity in language of life policy must be construed against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from Special Term, Broome County. 

Action by Jacob Kocak and another against the Metropolitan Life Insurance 
Company. From an order of the Special Term (144 Misc. 422, 258 N. Y. S. 937), 
striking out the affirmative defense that the issuance of the life policy involved 
was obtained by false representations, defendant appeals. 

Affirmed. 


The policy was issued October 23, 1929, providing for the payment to the 
plaintiffs of the sum of $1,000 upon the death of the insured. The insured died 
March 5, 1931. This action was brought April 22, 1932, to recover on the policy. 
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The defendant’s answer was interposed June 2, 1932. The answer alleges as an 
affirmative defense that the insured in her application made false statements 
relative to the condition of her health, and thereby induced the company to issue 
licy. 

” Prior to its amendment in 1921, subdivision 2 of section 101 of the Insurance 
Law (Laws 1911, c: 369), in so far as material here, provides for an incontest- 
ability clause “that the policy shall be incontestable after two years from its 
date of issue.” In 1921 (Laws 1921, c. 407) that subdivision was amended to 
read, in so far as material here, “that the policy shall be incontestable after it has 
been in force during the lifetime of the insured for a period of two years from 
its date of issue.” The policy before the court contains an incontestability clause, 
which, in so far as material here, is in the following language: “Incontestability.— 
This policy shall be incontestable after it has been in force for a period of two 
years from its date of issue.” The form of the policy was approved by the 
superintendent of insurance. Other facts will be referred to in the opinion. 

Argued before Hill, P. J., and Rhodes, McNamee, Crapser, and Bliss, JJ. 

Jenkins, Deyo & Hitchcock, of Binghamton (Israel T. Deyo, of Binghamton, 
of counsel), for appellant. : 

Chernin & Gold, of Binghamton (A. E. Gold, of Binghamton, on the brief), 
for respondents. 

McNAMEE, Justice. ; 

The incontestability period of the policy was two years from the date of 
issue; the insured died within, and the action was brought after, the expiration of 
that period. It will be observed that the statute in force when the policy was 
issued, contained the words “in force during the life time of the insured”; and 
that the appellant company, in the incontestability provision in question, made use 
of the words “in force,” but omitted the remaining words of the amendment. 
Thus the clause in the policy as issued was not in the form provided by the 
earlier statute, or by the statute as amended. 

The insurance company now contends in effect that the clause under con- 
sideration should be interpreted as though it in fact contained the omitted words. 
The company also says that the words “in force” limited the contract so that it 
ceased to be in force when the insured died, and that the policy may be now 
contested on the ground of misrepresentation in the application therefor. To add 
force to these claims the company urges that the form of the policy was ap- 
proved, as required by law, by the state superintendent of insurance as a “sub- 
stantial” compliance with the statute; and also that various sections of the Insur- 
ance Law, among them sections 86 (as amended by Laws 1913, c. 304) and 96 
(as amended by Laws 1916, c. 360), make use of the expression “in force” to 
designate policies on the lives of persons still living, as distinguished from unpaid 
policies issued to persons who have since died. And thus it is proposed to deduce 
a rule of construction from those sources. 

It is our view that the questions arising here on the incontestability clause 
have not been passed upon by the Court of Appeals, or by the United States 
Supreme Court, although decisions of both of those courts were cited on the 
briefs to sustain the points in dispute. 

[1, 2] The fact that the superintendent of insurance, in the exercise of his 
discretion and in the performance of his statutory duty, approved the form ot 
the policy in question, believing the incontestability clause was “in substance” the 
same as that contained in the statute, cannot be regarded as affecting the contractual 
rights of the insured, when the insured does not raise the question. Had the 
company neglected to secure such approval, it would have been guilty at least of 
delinquency in not complying with the statute; but such failure would not relieve 
the company of its contractual obligation, any more than such an approval alters 
the rights of the insured as fixed by the contract. And again, the superintendent 
of insurance may have regarded the form of the incontestability clause in the 
policies issued by the defendant, as more favorable to the insured than the 
statute required, and for that reason approved it. Insurance Law, § 101, subd. 10. 
And similarly, the use of the expressions “in force,” and “policies in force,” in 
sections 86 and 96, and perhaps other sections of the Insurance Law, have to do 
with the internal administration of insurance companies, and their relations with 
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the state insurance department, rather than with the rights and obligations of the 
parties as fixed by the insurance contract. Such action by the superintendent of 
insurance, and such references in the statute, are not mentioned in the policy; 
nor do they form any part of the contract which plaintiff here seeks to enforce, 

The appellant urges that the Court of Appeals has decided that a policy is 
no longer in force after the death of the insured, and that a contest may be in- 
terposed if the insured died after the incontestability period. McCormack y 
Security Mutual Life Ins. Co., 220 N. Y. 447, 116 N. E. 74. We are unable to 
read that case with the result claimed; nor do we regard it as an authority for 
either proposition. While the incontestability clause in that case is, in principle, 
the same as the clause here, it does not appear that those propositions were 
litigated there. The questions there in contest on the trial, and on the appeal, 
were those of dividend notice, waiver, and the effective renewal date after the 
policy lapsed. It seems to have been accepted in that case, without question, that 
the policy ceased to be in force when the insured died. Both the briefs and the 
opinion in the Court of Appeals indicate that the questions under consideration 
here were not present in the minds of the parties or of the court. While the 
questions now before us might have been comprehended within the language of 
Judge Cardozo’s opinion, they do not appear to have been contemplated in the 
decision. 

Reliance also is placed by the appellant on the case of McKenna v. Metro- 
politan Life Ins. Co. 220 App. Div. 53, 59, 220 N. Y. S. 568, 574; same case, 
Malanti v. Metropolitan Life Ins. Co., 127 Misc. 674, 216 N. Y. S. 643. The form 
of the incontestability clause in that case was the same as that now before the 
court. That case reversed the Special Term with reluctance, “in view of the 
McCormack and other New York cases where the incontestable clause paralleled 
the clause in the instant case.” It is evident that the decision in the McKenna 
Case was controlled by the view taken of the McCormack Case, supra, the Pre- 
siding Justice dissenting with an opinion. And in like manner the appellant relies 
upon the Van Saun Case, 135 Misc. 855, 239 N. Y. S. 698, decided by the City 
Court of New York, and in which the incontestability clause was the same as the 
one here. It is quite evident from the opinion that it was the purpose of the court 
to follow the decision in the McKenna Case, supra (Van Saun vy. Metropolitan 
Life Ins. Co., 135 Misc. 855, 239 N. Y. S. 698). The other cases cited by the ap- 
pellant do not involve the same form of clause as is here under consideration. 

When the incontestability clause provides in effect that the policy shall be 
incontestable “after” a given period from the date of issue, without making use 
of the words “in force,” there are many authorities that the contest by the insur- 
ance company must be started within the specified time after the issue date 
(Mutual Life Ins. Co. of New York v. Hurni Packing Co., 263 U. S. 167, 44 
S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102; Killian v. Metropolitan Life Ins. Co., 
251 N. Y. 44, 47, 166 N. E. 798, 64 A. L. R. 956; Jensen v. Metropolitan Liie 
Ins. Co., 251 N. Y. 336, 167 N. E. 462; Jefferson Standard Life Ins. Co. v. 
McIntyre [C. C. A.] 294 F. 886); and the contest on the part of the company 
must be begun by action, or by answer when the company is sued. (Killian v. 
Metropolitan Life Ins. Co., supra; Grana v. Metropolitan Life Ins. Co., 257 App 
Div. 54, 260 N. Y. S. 576). 

[3, 4] Here the appellant seeks the application of a different rule, because 
it has inserted in the clause the words “in force,” and to that extent has followed 
the language of the amendment. If the company had used all the language sug- 
gested by the statute, and had provided that the policy should be incontestable 
after it had been “in force for two years during the lifetime of the insured,” it 
would have rendered its policy free from question. But this it did not do. It 
omitted the words “during the life time of the insured,” and thus subjected its 
policy to two constructions. The policy is the craftsmanship of the company, and 
any ambiguity therein must be construed against the company. Killian v. Metro- 
politan Life Ins. Co., supra; Gerka v. Fidelity & Casualty Co. of New York, 251 
N. Y. $1, 55, 167 N. E.. 169. 

The contention that the policy is not in force after the death of the deceased, 
as it seems to us, cannot be sustained. We believe such a doctrine to be opposed 


to the fundamental principles upon which a contract rests. When the insured has 
* 
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met the terms of his contract up until the time of his death, only part perform- 
ance may be claimed. There still remains proof of death to be submitted in behalf 
of the beneficiaries, and payment to be made by the company. A contract remains 
in force until it is abandoned, reduced to judgment, or performed according to its 
terms. ° ) ; 

The order striking out the affirmative defense should be affirmed. 

Order affirmed, with $10 costs and disbursements. All concur. 


CINQUINO v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate, Division, Fourth Department. 
March 29, 1933. 
263 New York Supplement 610. 
INSURANCE. ror 4 

Evidence that operation was performed on insured within two years before 
date of life policy held to establish breach of condition, rendering policy void 1f 
insured had within two years been attended by physician for any serious disease 
or complaint. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Supreme Court, Herkimer County. p ' : 

Action by Vincenzo Cinquino, as administrator, ete., of Rosina Cinquino, 
deceased, against the Metropolitan Life Insurance Company. From a judgment 
and order in favor of the plaintiff, the defendant appeals. 

Reversed, and the complaint dismissed. 

\rgued before Sears, P. J., and Taylor, Edgcomb, Thompson, and Crosby, JJ. 

Lee, Brennan & Bastow, of Utica, for appellant. 

Fred J. O’Donnell, of Ilion, for respondent. 

Per Curiam. 

Judgment and order reversed on the law and the facts, with costs, and com- 
plaint dismissed, with costs, on the ground that the finding of the jury that the 
condition of the policy was not violated was contrary to and against the weight 
of the evidence. We find the record upon this appeal different from that which 
was before us on the former appeal. 235 App. Div. 104, 256 N. Y. S. 207. It now 
appears that the insured underwent an operation at the hospital within the period 
reierred to in the policy in the clause to the effect that the policy should be void 
if “the insured has within two years * * * been attended by a physician for any 
serious disease or complaint.” At the operation there were present not only the 
operating surgeon, but two other physicians, and during the period at the hospital 
she was attended by physicians several times a day. These facts are undisputed, 
and establish conclusively a breach of the conditions of the policy. All concur. 


THIGPEN v. JEFFERSON STANDARD LIFE INS. CO. No. 173. 
Supreme Court of North Carolina. April 19, 1933. 


168 Southeastern Reporter 845. 
2. INSURANCE. 

Insured was not “whoily disabled,” within disability clause of life policy, 
unless he was prevented from pursuing any occupation for remuneration o1 
profit, and not merely duties of his usual occupation. 

The disability clause involved recited “or that he has been wholly 
and continuously disabled by bodily injuries or disease other than men- 

tal, and will be permanently, continuously and wholly prevented thereby 

irom doing any occupation whatsoever for remuneration or profit.” 

(For other cases, see Insurance, Dec. Dig. § 516.) 

3. INSURANCE. 

Whether insured’s disabilities wholly prevent him from pursuing occupation 
for remuneration or profit within disabilty clause of life policy is ordinarily 
question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

4. INSURANCE. 

Insured farmer who, though unable because of stroke of paralysis to continue 

working on farm, received $40 monthly for services as court crier until few 
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days before his death, held not “wholly disabled” within disability clause of life 
policy. 
Insured was not “permanently, continuously and wholly prevented 
* * * from pursuing any occupation whatsoever for remuneration or 
profit,” within disability clause of life policy, where he performed duties 
of court crier until few days before his death, notwithstanding physicians 
‘and many other prominent citizens of community testified and that in- 
sured was neither physicially nor mentally capable of discharging such 
duties. 
(For other cases, see Insurance, Dec. Dig. § 516.) 


Appeal from Superior Court, Pitt County; Grady, Judge. 

Action by Mrs. Floye Myrtle Thigpen against. the Jefferson Standard Life 
Insurance Company. From a judgment of nonsuit, plaintiff appeals. 
Affirmed. 


MITCHELL v. HOME SECURITY LIFE INS. CO. No. 258. 
Supreme Court of North Carolina. April 26, 1933. 
169 Southeastern Reporter 157. 
INSURANCE. 


Life policy facility of payment clause authorizing insurer to pay policy pro- 
ceeds to insured’s relative or to person equitably entitled thereto held valid, and 
payment to insured’s creditors satisfied claim under policy. 

Facility of payment clause provided that insurer could make payment 
ment of policy proceeds to insured’s executor or administrator or relative 

or other person equitably entitled thereto by reason of expenses incurred 

on account of insured’s illness and death, and that such person’s receipt 

should be conclusive evidence that payment had been made to the person 

or persons entitled thereto, and that the claims under the policy had been 

fully satisfied. 


(For other cases, see Insurance, Dec. Dig. § 583[2].) 


Appeal from Superior Court, Wake County; Moore, Special Judge. 

Action by Sallie Mitchell against the Home Security Life Insurance Com- 
pany. From a jugment for defendant, plaintiff appeals. 

Affirmed. 

On August 31, 1925, the defendant issued a policy of life insurance upon the 
life of Henry Jones for $250. On April 23, 1928, an indorsement was stamped 
on the policy changing the benefiiciary to Sallie Mitchell. On August 31, 1929, 
the insured, Henry Jones, made application to the defendant to name Hattie 
Grimes as beneficiary in said policy. In the application for change the insured 
certified “that the above described policy is destroyed or lost and hereby applies 
for duplicate.” The defendant accepted notice of change, but never made an 
indorsement on the policy, for the reason that the policy was never delivered 
for such purpose. Henry Jones died about September, 1929. The evidence tend- 
ed to show that the insured owed Sallie Mitchell certain money, and that she had 
paid the premiums on the policy and had possession of same. The evidence fur- 
ther tended to show that the insured boarded with Hattie Grimes for several 
months prior to his death, and that she took care of him during his last illness. 
At his death he owed her $136.11, and Hampton Bonner & Sons, undertakers, 
buried the insured, and their bill was $122.50. The defendant paid the proceeds 
of the policy to Hattie Grimes and Hampton Bonner & Sons in full settlement 
of all liability under the policy. Such payment was made by virtue of the “Facil- 
ity of Payment” clause in the policy, the pertinent portion of which is as follows: 
“The company may make payment to the executor or administrator of said in- 
sured, or to any relative by blood or connection by marriage, or to any other 
person appearing to the company to be equitably entitled to the same by reason 
of having incurred expense on account of illness or death of the insured, and the 
receipt of any such person shall be conclusive evidence that payment has been 
made to the person or persons entitled thereto, and that the claims under this 
policy have been fully satisfied.” 

The trial judge instructed the jury to answer the issue in favor of defendant. 
From judgment upon the verdict, the plaintiff appealed. 
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A. W. Crawley, of Raleigh, for appellant. 

Thomas W. Ruffin, of Raleigh, for appellee. 

Per Curiam. 

A clause in an insurance policy of similar wording and import to that in the 
case at bar was held to be valid in Walser v. Gate City Life & Health Ins. Co., 
175 N. C. 350, 95 S. E. 542. The decision in that case is determinative. See, also, 
Wooten v. Grand United Order of Odd Fellows, 176 N. C. 52, 96 S. E. 654. 

Affirmed. 


VESER v. GUARDIAN LIFE INS. CO. OF AMERICA. 
Court of Appeals of Ohio, Hamilton County. June 13, 1932. 
185 Northeastern Reporter 565. 
1, INSURANCE. 


Action for negligent tort in delaying delivery of life insurance policy must 
be brought by administrator of insured’s estate, not beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 
2. INSURANCE. 

Complaint he/d to state cause of action in beneficiary for breach of contract 
hy failure to deliver life insurance policy. 

The amended petition alleged that plaintiff entered into agreement 
with insured and defendant that plaintiff and insured would take out life 
insurance policies in defendant company for benefit of each other, that 
plaintiff secured insurance for insured’s benefit; that insured applied for 
insurance in plaintiff’s favor, and that policy was issued by defendant 
and delivered to its local agent; but that latter failed to deliver it to in- 
sured, who died six days later, and that plaintiff demanded that defendant 
deliver policy and pay damages, but defendant refused to do so. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 


Action by Arthur A. Veser against the Guardian Life Insurance Company of 
America. Judgment of dismissal, and plaintiff brings error—[By Editorial 
Staff.] 

Reversed and remanded, with instructions. 

Bert H. Long, of Cincinnati, for plaintiff in error. 

Hightower & O’Brien, of Cincinnati, for defendant in error. 


PRUDENTIAL INS. CO. OF AMERICA v. TIDWELL. No. 20353. 


Supreme Court of Oklahoma. Feb. 14, 1933. 
Withdrawn, Corrected, Refiled, and Petition for Rehearing Denied April 4, 1933. 


21 Pacific Reporter (2d) 28. 
1. INSURANCE. 

Whether automobile collision causing insured’s death was_ intentionally 
brought about by insured or was “accidental” within double indemnity provision 
of life policy held for jury. 

“Accidental” means something unusual, unexpected, and unintentional. 

(For other’ cases, see Insurance, Dec. Dig. § 668[13].) 

2. INSURANCE. 

When insured’s death is brought about by automobile collision which is un- 
expected, unforeseen, and involuntary on insured’s part, death is caused by “ac- 
cidental means” within double indemnity provision of life policy. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

3. INSURANCE. 

Where means producing death were admittedly external and violent, rebut- 
table presumption existed, in absence of contrary evidence, that means were also 
accidental within double indemnity provision of life policy. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

Syllabus by the Court. 
_ —. In determining whether or not an insurance company is liable under an 
insurance policy providing for benefits under a clause specifying liability in case 
of accident by “external, violent, and accidental means,” where it is admitted that 
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the means producing death were “external and violent,” it will be presumed, in the 
absence of evidence to the contrary, that such means were also accidental. 

2. Where, in an action on an insurance policy from death by accidental 
means, the cause of death is known to have been an injury received in an auto- 
mobile collision, and the disputed question of fact is whether that collision was 
accidentally or intentionally brought about by the insured, it will be presumed, 
in the absence of evidence to the contrary, that the collision was accidental. 

3. The presumption that the means-of death was accidental is a rebuttable 
presumption, and, where the evidence based upon the question of whether such 
means was accidental or intentional is indirect, indefinite, and uncertain, and sus- 
ceptible of different and conflicting interpretations and inferences, it is proper 
for the trial court to instruct the jury that, in the absence of evidence to the con- 
trary, the presumption is that the means was accidental, thereby submitting to 
the jury for determination as a question of fact whether there is evidence con- 
tradicting or rebutting the presumption. 

4. The means of death are accidental within the meaning of an insurance 
policy providing benefits for death by “accidental means” when the death is 
brought about by an automobile collision which is unexpected, unforeseen, and 
involuntary on the part of the insured. 

5. Record examined, and held, that a question of fact as to whether an au- 
tomobile collision producing death was accidental or intentionally brought about 
by the insured was properly submitted to the jury under appropriate instructions. 

6. When counsel for prevailing party in his address to the jury made an im- 
proper remark appealing to the personal interests of jurors, which remark, upon 
objection, was stricken by the court with an admonition not to consider it, it 
will be presumed that the jury followed the instruction of the court in that re- 
spect. Held, under the facts in this case, such remark did not constitute pre- 
judicial error in view of the instruction of the court. 

Appeal from District Court, Oklahoma County; John H. Miley, Special Trial 
Judge. 

Action by Anna R. Tidwell against the Prudential Insurance Company of 
America to recover on a life and accident insurance policy with double indemnity 
clause if death resulted from violent, external, and accidental means. Judgment 
for plaintiff, and defendant appeals. 

Affirmed. 

J. S. Ross and §. J. Clay, both of Oklahoma City, for plaintiff in error. 

Rainey, Flynn, Green & Anderson and M. M. Gibbens, all of Oklahoma City, 
for defendant in error. 


WATSON v. PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA. 
Supreme Court of Oregon. April 25, 1933. 
21 Pacific Reporter (2d) 201. 
1. INSURANCE. 

In action on total disability clause of accident and health policy, complaint 
held to allege facts constituting waiver of insurer’s right to insist on insured’s 
furnishing further proof of disability. 

The amended complaint in substance alleged that on specified date 
insurance company’s agent, who was superintendent of claims for com- 
pany, personally called on insured and advised him that insurer would 
thereafter pay only for partial disability under policy, and not for total 
disability, that thereafter insured returned check received only for par- 
tial disability, and that, because of such facts and because of company’s 
failure and refusal to make further payments for two months, though 
insured made proofs of loss therefor showing and claiming total dis- 
ability, insured believed it would be futile to furnish further proofs of 
continued disability, and thereafter made no proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 634[2].) 

2. INSURANCE. 

Insurer’s refusal to make further payments for total disability under acc!- 
dent and health policy on ground insured was only partially disabled as matter 
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of law waived further compliance by insured with provision requiring written 
proof of disability. 
Facts disclosed that insured was permanently incapacitated; that 

amount due under policy depended on whether his incapacity was total 
or only partial; that each month for one year payments for total dis- 
ability were made; that proofs of total disability for further period of 
two months were furnished by insured; that insurer then offered to make 
continuing payments for partial disability only, but refused to make further 
payments for total disability on ground that insured was only partially dis- 
abled; and, in action brought by insured, insurer denied that insured was 
totally disabled. 

(For other cases, see Insurance, Dec. Dig. § 559[2].) 

4, INSURANCE. 

Jury having determined that insured was entitled to installments under total 
disability clause of accident and health policy, insured was entitled to interest 
thereon (Code 1930, § 57, 1201). 

(For other cases, see Insurance, Dec. Dig. § 598.) 

5. INSURANCE. 

\\Vhere insurer waives proofs of loss, effect should be given to statute pro- 
viding for attorney’s fee as if proofs had been duly furnished. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Department 1. 

Appeal from Circuit Court, Jackson County; H. D. Norton, Judge. 

Action by John Franklin Watson against the Pacific Mutual Life Insurance 
Company of California upon two insurance policies which provide for payment 
of indemnities during periods of disability. From a judgment in favor of plain- 
tiff, defendant appeals. 

Affirmed. 

A. E. Reames, of Medford, for appellant. 

Don R. Newbury, of Medford, for respondent. 


CHAKAN v. PENNSYLVANIA MUT. LIFE INS. CO. 
Superior Court of Pennsylvania. April 17, 1933. 


165 Atlantic Reporter 512. 
INSURANCE. 

Whether insured had applied for loan during grace period to pay premiums 
on life policy and whether insurer elected to pay insured cash surrender value 
of policy on insured’s default so as to preclude extended insurance from carry- 
ing policy past day of insured’s death, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal No. 45, February term, 1933, from judgment of Court of Common 
Pleas, Luzerne County, No. 125, July Term, 1931; Benj. R. Jones, Judge. 

\ssumpsit by Anna Chakan against the Pennsylvania Mutual Life Insurance 
Company for payment of a life insurance policy issued to plaintiff's husband. 
— a for plaintiff for $944, and defendant appeals. 

firmed. 

Argued before Trexler, P. J., and Keller, Cunningham, Baldrige, Stadtfeld, 
Parker, and James, JJ. 

_ Frank A. McGuigan, of Wilkes-Barre, and William J. Brady, of Philadelphia, 
for appellant. 

E. F. McGovern, of Wilkes-Barre, for appellee. 


BRELISH v. PRUDENTIAL INS. CO. OF AMERICA. 
Superior Court of Pennsylvania. April 17, 1933. 
165 Atlantic Reporter 516. 

1. INSURANCE. 

Burden held on insurance company of proving insured was not in sound health 
on date of industrial policy. 

__ The industrial policy involved, issued without medical examination on 

life of 14 year old school girl, provided that “this policy shall not take 
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effect if the insured die before the date hereof, or if on such date the 

insured be not in sound health, but in either event the premiums paid 

hereon, if any, shall be returned.” 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

2. INSURANCE. 

Whether insured was in sound health on date of industrial policy as required 
therein to authorize recovery on her death held, under evidence, for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

3. INSURANCE. 

Where insurance company’s collector had testified that he had refused applica- 
tion for insurance on insured’s life on account of her apparent condition of health, 
admission of testimony of insured’s mother that on date of industrial policy in- 
sured was healthy held not error. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 


Appeal No. 36, February term, 1933, from judgment of Court of Common 
Pleas, Lackawanna County, No. 153, May term, 1931; Will Leach, Judge. 

Assumpsit on an industrial policy by Kathleen Brelish, administratrix of the 
estate of Anna Brelish, deceased, against the Prudential Insurance Company of 
America. From a judgment on a verdict for plaintiff for $516, with interest, after 
its motion for new trial or judgment n. o. v. were denied, defendant appeals. 

Affirmed. 

Argued before Trexler, P. J., and Keller, Cunningham, Baldrige, Stadtfeld, 
Parker, and James, JJ. 

A. A. Vosburg and Vosburg & Vosburg, all of Scranton, for appellant. 

Russell J. O’Malley and O’Malley & O’Malley, all of Scranton, for appelee. 


YOUNGBLOOD v. PRUDENTIAL INS. CO. OF AMERICA. 
Superior Court of Pennsylvania. April 17, 1933. 
165 Atlantic Reporter 666. 
1. INSURANCE. 


Insurer waiving health examination, or insured’s warranty in application, could 
protect itself by incorporating condition in life policy requiring that insured be 
alive and in sound health at date of its issuance. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

2. INSURANCE. : is ; aed 

Local agent has no power to waive express conditions of policy (40 PS § 
231 (hb). 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

3. INSURANCE. ; 

Provision in life policy requiring that insured be alive and in sound health at 
date of insurance held “condition” and not “covenant,” and operated more strongly 
for insurer than covenant that answers in application were deemed warranties. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

4. INSURANCE. 

_ Soliciting agent’s knowledge of insured’s unsound health did not constitute 
waiver by insurer of life policy condition requiring that insured be alive and in 
sound health on date of issuance, where policy constituted entire contract between 
parties, and was not subject to waiver or modification by agent (40 PS § 231 (b). 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

_Appeal No. 361, October term, 1932, from judgment of Municipal Court, 
Philadelphia County, March term, 1932, No. 44; Leopold C. Glass, Judge. 

Action of assumpsit by Norman Youngblood, administrator of Katherine 
Youngblood, deceased, against the Prudential Insurance Company of America for 
payment of a policy of life insurance. From a judgment for defendant, plaintiff 
appeals. 

Affirmed. , 

Argued before Trexler, P. J., and Keller, Cunningham, Baldrige, Stadtfeld, 
and James, JJ. 
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Michael J. McEnery, of Philadelphia, for appellant. 
Frederick J. Shoyer and Kendall H. Shoyer, both of Philadelphia, for appellee. 


JAMISON v. AMERICAN WORKMEN INS. CO. No. 13618. 
Supreme Court of South Carolina. April 11, 1933. 
169 Southeastern Reporter 83. 
1. INSURANCE. 

Insurer’s act of sending notices to insured of due dates of premiums held 
ratification of agreement between insured and insurer’s agent that such notices 
would be sent. 

(For other cases, see Insurance, Dec. Dig. § 94.) 

2. INSURANCE. 

Issues of actual and punitive damages for insurer’s fraudulent conduct in 
not mailing customary notices of due date of premiums as promised by its agent, 
and in refusing to accept premium not promptly paid, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 237.) 

Appeal from Common Pleas Circuit Court of Calhoun County; Hayne F. 
Rice, Judge. 

Suit by Luvicia Jamison against the American Workmen Insurance Company. 
From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Lide & Felder, of Orangeburg, and L. M. Gressette, of St. Matthews, for 
appellant. 

Joseph C. Hiott, of Newberry, and J. C. Hiott, of St. Matthews, for re- 
spondent. 

BLEASE, Chief Justice. 

In this suit, the plaintiff sought both actual and punitive damages for the 
alleged breach, accompanied by fraudulent acts, of an insurance contract by the 
defendant. 

The trial, in the court of common pleas for Calhoun county, with his honor, 
Circuit Judge Rice, presiding, resulted in a verdict in favor of the plaintiff for 
$20 as actual damages and $480 as punitive damages. 

In the appeal to this court by the defendant, there are several exceptions, but 
counsel for the appellant, in their brief, say: “After all there are only two ques- 
tions involved in the appeal * * * there should have been a directed verdict 
both as to actual and punitive damages.” The argument in behalf of the appellant 
relates solely to these questions. 


The proof on the part of the plaintiff, tending to support the allegations of 
her complaint, which, in many respects, were very general, was to the following 
effect : 

_ [1] The plaintiff, a very ignorant colored woman, on March 12, 1931, at the 
solicitation of a colored “Professor,” acting as agent or “deputy” for the appellant, 
insurance company, “took out” an insurance policy with the insurance company, 
wherein the company agreed, in consideration of the payment of certain monthly 
dues or premiums, payable on the 12th of each month, to pay weekly benefits, at 
the rate of $6 per week, to the insured in case of her illness, and $2,000 to the 
named beneficiary upon the death of the insured. The longer the policy was con- 
tinued of force the more valuable the benefits to the insured became. The agent 
agreed with the insured, and so represented to her, that the company would give 
her at least ten days’ notice, by mail, of the due date of any premium she would 
be called upon to pay. The required initial payment was made by the insured when 
the policy was delivered. There was exhibited to, and left with, the insured by the 
agent much alluring literature, carrying attractive pictures, all tending to show 
the great interest and care the company would take in protecting every right of 
the insured. For several months, and to a little while previous to the time of the 
cancellation of the policy, the company, from its home office in Washington, D. C., 
sent regularly to the insured notices as to the premiums due by her and the due 
dates thereof, ratifying thereby the agreement between the insured and the com- 
Pany's agent that such notices would be sent. Until the monthly payment herein- 
after mentioned, the insured paid all monthly premiums required of her by the 
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company. Upon several occasions she did not send in her payments promptly, but 
in each instance, except the one mentioned later, the company made no question 
as to the time of payment and always accepted the money, establishing thereby a 
course of conduct which clearly showed its willingness to waive, and its waiver oi, 
the prompt payment of the monthly premiums. During this time, however, no 
claim for any benefit under the terms of the policy was made by the insured. 
There is no question but that the premiums to keep the policy in force up to 
May 12, 1932, were paid by the insured and accepted by the company. About May 
1, 1932, the insured became very ill and remained in that condition for from four 
to six weeks. The company did not send any notices as to the premiums to become 
due on May 12 or June 12, 1932. On June 11, 1932, the insured sent the dues 
which she should have paid on May 12, and would have paid if the usual notice 
had been sent to her. Along with that payment she notified the company of her 
illness. Then the trouble began. The company did not follow its usual custom of 
accepting money any time it was sent. It forthwith returned the last payment 
made by the insured. It did not send any blank to be used by the insured in 
making claim for her sick benefits, although, under the testimony, clearly the 
insured was entitled to some money as sick benefits. On July 5, 1932, the company 
wrote the insured that the old policy was no good and was canceled, but if the 
insured would return that policy and send the company 50 cents, a new policy, 
which would be good for the future, would be sent to her. 

While denying in its answer any wrongful or fraudulent conduct, the appel- 
lant offered no testimony in the case. 

[2] The testimony of the plaintiff, the literature furnished her, the 
written her by the company, and the reasonable inferences which may be drawn 
from the testimony, the literature, and the correspondence, were sufficient, in our 
opinion, to require the court to submit the issues of both actual and punitive dam- 
ages, the latter on the ground of fraudulent conduct on the part of the insurer, 
to the jury. The representations of the agent, the promises made, the course of 
conduct of the insurer and its agent, all taken together, in the absence of any 
denial or explanation by the agent, were such as to justify the jury’s verdict. See 
McLoud v. Metropolitan Life Insurance Company, 167 S. C. 309, 166 S. E. 343; 
Wilkes v. Carolina Life Insurance Company, 166 S. C. 475, 165 S. E. 188: and 
Lane v. New York Life Insurance Company, 147 S. C. 333, 145 S. E. 196. 

The judgment of this court is that the judgment below be, and the same is 
hereby, affirmed. 

Stabler, Carter, and Bonham, JJ., concur. 


letters 


MUTUAL LIFE & LOAN ASS’N OF AMERICA vy. HOUSTON. No. 2361. 
Court of Civil Appeals of Texas. Beaumont. April 5, 1933. 
Rehearing Denied April 19, 1933. 

58 Southwestern Reporter (2d) 1035. 

1. INSURANCE. : 

Mutual insurance assessment association may divide membership into classes 
and limit benefit of certificates to classification in which issued. 

(For other cases, see Insurance, Dec. Dig. § 518.) 

2. INSURANCE. , 

Mutual insurance assessment association whose membership is unclassified 
is liable for maximum coverage provided by certificate, subject to other condi- 
tions thereof. 

(For other cases, see Insurance, Dec. Dig. § 518.) 

3. INSURANCE. 

Mutual insurance assessment association having classified membership must 
advise member of his classification and that coverage is limited to assessment 
against such classification; omission of such information making association lh 
able as if unclassified. 

(For other cases, see Insurance, Dec. Dig. § 518.) 

4. INSURANCE. 


On question whether mutual insurance assessment association advised member 





Life] Texas Life Ins. Co. v. Cork 273 


of his classification to which coverage was limited, ambiguity in certificate must 
be resolved against association. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
5. INSURANCE. 

Mutual insurance assessment associations are not liable for penalties and at- 
torney’s fees. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from District Court, Wilson County; W. O. Murray, Judge. 

Suit by S. V. Houston against the Mutual Life & Loan Association of 
America. Judgment for plaintiff, and defendant appealed to the San Antonio 
Court of Civil Appeals, the appeal being transferred to the Beaumont Court of 
Civil Appeals by order of the Supreme” Court. 

Feformed and affirmed. 

Sullivan & Wilson, of Dallas, for appellant. 

Richey & Sheehy, of Waco, for appellee. 


TEXAS LIFE INS. CO. v. CORK. No. 4297. 
Court of Civil Appeals of Texas. Texarkana. March 2, 1933. 
Rehearing Denied March 23, 1933. 
59 Southwestern Reporter (2d) 334. 
1. INSURANCE. ' 

Life policy loan value for second year held available for payment of third 
year annual premium where policy provided for 30 days’ grace period and auto- 
matic premium loan provision could not apply until expiration of grace period, 
though premiums were payable in advance. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

2. INSURANCE. ; 

Life policy could not be forfeited for nonpayment of premiums until all loan 
value had been applied to payment of future premiums, where automatic pre- 
mium loan provision provided that insurer unless otherwise instructed would ad- 
vance unpaid premiums out of loan value available under policy. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

3. INSURANCE. : ol 

Clause providing for payment of unpaid premiums out of loan value of life 
policy “after expiration of second policy year, if all premiums had been paid, 
means premiums due first and second years and not third annual premium which 
was due in advance. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

4. INSURANCE. 


Premium note provision that, if note was unpaid at maturity, policy would 
'e terminated and extended insurance would take effect on day premium became 
due, could not forfeit life policy until loan value had been applied to payment of 
future premiums. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

5. INSURANCE. 

Where insurer agreed to retain unpaid premium note for half of third an- 
nual premium, insured was required to pay only balance of premium out of loan 
value so as to continue life policy in force until fourth year and date of in- 
sured’s death. 

(For other cases. see Insurance, Dec. Dig. § 367[2].) 

INSURANCE. 

\s respects extended insurance, insurer cannot charge premium note against 
loan value of policy, though note so provided. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

7. INSURANCE. 
Whether insurer could charge premium note against loan value of policy 
immaterial, where note was not so charged against loan value. 


(For other cases, see Insurance, Dec. Dig. § 367[2].) 


} 


held 
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Appeal from District Court, Cherokee County; C. E. Brazil, Judge. 

Suit by Frances Cork against the Texas Life saunrenon Company. From a 
judgment for plaintiff, defendant appeals. 

Affirmed. 

Kyle Vick, of Waco, for appellant. 

Frances Cork, for appellee. 


BILLINGS v. CONTINENTAL LIFE INS. CO. No. 5076. 
Supreme Court of Utah. April 26, 1933. 
21 Pacific Reporter (2d) 103. 
1. INSURANCE. 

Effect is produced by “accidental means” within accident policy where it is 
not natural and probable consequence of means producing it, and is not ordinar- 
ily to be reasonably anticipated from use of means or effect which actor did not 
intend to produce and which he cannot be charged with design of producing. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

2. INSURANCE. 

Evidence that truck driver was injured by being thrown out of truck, sus- 
tained finding that injury resulted through “external, viclent, and accidental 
means” within accident policy, and that his subsequent death from acute septi- 
cemia resulted from such injury. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

4. INSURANCE. 

That insured truck driver reached out of cab to steady or prevent coal chute 
from falling off or striking post and that his overcoat sleeve caught on chute, 
causing him to be pulled out of truck, did not entitle insurer to directed verdict 
on theory that insured’s fatal injuries were caused by other than “accidental 
means. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from District Court, Utah County; Geo. W. Worthen, Judge. 

Action by George P. Billings, administrator of the estate of Kenneth P. 
Billings, deceased, against the Continental Life Insurance Company. Judgment 
for plaintiff, and defendant appeals. 

Affirmed. 

Wm. A. Hilton, of Salt Lake City, for appellant. 

Robinson & Robinson, of Provo, for respondent. 
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HARTFORD FIRE INS. CO. v. KISER. No. 3418. 
Circuit Court of Appeals, Fourth Circuit. April 4, 1933. 
64 Federal Reporter (2d) 288. 
1. INSURANCE. 


In action on fire policy, question of waiver of policy requirement as to proofs 
of loss held for jury. 

The evidence showed that the company through its adjuster had 
acquired from the assured all the information which the proofs of loss 
were designed to furnish and that it had also expressly assured him that 
no further action on his part was necessary. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 
3. INSURANCE. 

Insurer having induced insured to believe no further action on his part was 
necessary cannot assert he has forfeited his rights for failure to take such action. 

Thus the insurer cannot complain because of insured’s failure to fur- 
nish proofs of loss where it had expressly assured him that no further 
action on his part was necessary, after acquiring all of the information 
which the proofs of loss were designed to furnish. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 
4. INSURANCE. 
Insurance adjuster held authorized to waive proofs of loss. 

There was nothing in the policy or in the notice calling attention to 
its provisions which limited this authority of the adjuster, since clauses 
in policies prohibiting waiver unless it is indorsed thereon refer only to 
the provisions which enter into the contract of insurance and do not 
affect conditions which are to be performed after loss, such as furnish- 
ing proofs of loss and giving notice. 

(For other cases, see Insurance, Dec. Dig. § 556[2].) 

Appeal from the District Court of the United States for the Eastern Dis- 
trict of South Carolina, at Charleston. 

Action by M. B. Kiser against the Hartford Fire Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. 

Affirmed. 


Estes Doremus, of Atlanta, Ga., and Joseph L. Nettles, of Columbia, S. C. 
(Spaulding, MacDougald & Sibley, of Atlanta, Ga., and R. M. Jefferies, of Wal- 
terboro, S. C., on the brief), for appellant. 

J. M. Moorer, of Walterboro, S. C. (Padgett & Moorer, of Walterboro, S. 
C., on the brief), for appellee. 

Before Parker, Northcott, and Soper, Circuit Judges. 

Parker, Circuit Judge. 

[1] This is an appeal from a judgment in favor of the plaintiff in an action 
instituted on a policy of fire insurance. A number of defenses were asserted in 
the court below, but the only one of these presented by the appeal is that proofs 
of loss were not furnished within the time limited by the policy. This point is 
raised by the exception to the refusal to direct a verdict in favor of the plaintiff 
and by the exception to the portion of the court’s charge wherein the jury 
were allowed to consider the question as to whether the proofs of loss had been 
waived hy the company. It is admitted that the proofs of loss were not fur- 
nished within the sixty days limited by the policy; and consequently the only 
question raised by the appeal is whether there was substantial evidence of wai- 
ver of this policy provision. We think that this question must be answered in 
the affirmative. 

The evidence shows that the assured applied for the policy to Fishburn & 
Henderson, local fire insurance agents. They were not able to issue a policy in 
the amount required, but secured it through one Fraser, another local agent, who 
in turn procured it from C. T. Lowndes & Co., agents of defendant at Charles- 
ton. The policy was delivered to assured by Fishburn & Henderson. The fire 
occurred March 4, 1931, while the policy was in force, and the company was 
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promptly given notice thereof and authorized the Fire Companies Adjustment 
Bureau, of Columbia, to represent its interest in the adjustment of the loss. This 
bureau on March 9th sent assured the notice and blank proofs of loss required 
by the South Carolina statute of March 28, 1930 (36 St. at Large, p. 1310), and 
shortly thereafter one McCaskill, an adjuster representing the bureau, visited 
the scene of the fire and investigated the loss, taking with him a contractor to 
make an estimate of the cost of the buildings which had been destroyed. 

The adjuster was given all of the information which he asked and was fur- 
nished, upon his request, with a written statement as to the contents of the build- 
ings which had been burned. When it appeared that this statement contained 
only a partial list of the personal property destroyed, he instructed insured to 
make up an additional list of the remainder and deliver it to Fishburn & Hen- 
derson to be mailed by them to the adjustment bureau. Assured testified that he 
inquired of the adjuster whether there was anything else to be done by him, and 
was told that there was nothing else that he could do and that the bureau would 
take the matter up with Fishburn and go ahead with him. The adjuster, while 
denying this statement, admits that he directed assured to make a list of the 
personal property and send it in to him and said nothing about the formal proofs 
of loss. When asked why he did not direct that the list be sent with such 
proofs, he replied, “The idea was if I had occasion to go back down there we 
could go into the details.” 


Assured prepared the list as directed and delivered it to Fishburn & Hen- 
derson, who forwarded it to McCaskill on March 14th in a letter asking him to 
make out the necessary proofs of loss so that they could have them executed. 
McCaskill did not reply to this letter, nor to a letter of March 25th making in- 
quiry as to when proofs of loss might be expected. On March 30th, Fishburn 
& Henderson again inquired when they might expect proofs of loss; and on 
April Ist the manager of the bureau wrote them acknowledging receipt of their 
letters and advising that the bureau was not in position to take any definite steps 
in reference to the case “as yet.” On the trial he admitted that, although he 
knew Fishburn & Henderson were expecting him to prepare proofs of loss, he 
did not notify them that he would not do so, because he thought they would tell 
assured and he did not intend that assured should be told any more than the 
law required. Assured continued to wait upon the bureau until some time in 
May, when for the first time the company denied liability under the policy. 

(2, 3] Taking this evidence in the light most favorable to the plaintiff, as we 
must on the exceptions before us, there can be no question as to its sufficiency to 
take the case to the jury on the theory that the requirement of the policy as to 
proofs of loss was waived. Not only had the company, through its adjuster, ac- 
quired from the assured all of the information which the proofs of loss were de- 
signed to furnish, but it had also expressly assured him that no further action 
on his part was necessary and that it would deal with Fishburn in making the 
adjustment. Having thus induced in him the belief that no further action on 
his part -was necessary, it ought not to be heard to assert that he has forfeited 
his rights under the policy for failure to take such action. The law on the sub- 
ject is well settled. We had occasion to advert to it in the recent case of Niagara 
Fire Insurance Co. v. Raleigh Hardware Company (C. C. A. 4th) 62 F.(2d) 705, 
707, where we said: “And we agree, also, that the defendants would be held to 
have waived the condition requiring that proofs of loss be furnished within 
sixty days, if failure to comply with such condition resulted in a forfeiture un- 
der the laws of West Virginia. They entered into negotiations with plaintiff 
looking to an adjustment of the loss. In the course of the negotiations they 
were furnished by plaintiff with plans and specifications of the burned building 
and other information usually contained in proofs of loss. By their investigation 
of the fire and through their dealings with plaintiff, they secured all the infor- 
mation which the proofs were designed to furnish; and the negotiations for an 
adjustment were, in the absence of notice to the contrary, sufficient ground for 
plaintiff's assuming that no further or more formal proofs of loss were neces- 
sary. Plaintiff's delay in furnishing the proofs of loss was in a very real sense, 
therefore, the result of the conduct of the defendants, and it would be uncon- 
scionable to allow defendants to take advantage of the delay. If the provision 
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of the policy requiring proofs of loss within sixty days were a condition of re- 
covery, defendants would be held to have waived it by their conduct, or, what 
is the same thing, would be estopped to assert it. Concordia Ins. Co. v. School 
District, 282 U. S. 545, 550, 51 S. Ct. 275, 75 L. Ed. 528; Id. (C. C. A. 10th) 40 
F.(2d) 379; Firemen’s Ins. Co. v. Brooks (C. C. A. 6th) 32 F.(2d) 451, 65 A. 
L. R. 909; Continental Ins. Co. v. Fortner (C. C. A. 6th) 25 F.(2d) 398; Lusk 
y. American Cent. Ins. Co., 80 W. Va. 39, 91 S. E. 1078; American Ins. Co. v 
Dannehower, 89 Ark. 111, 115 S. W. 950; Helvetia Swiss F. Ins. Co. v. Edward 
P. Allis Co., 11 Colo. App. 264, 53 P. 242; Teasdale v. City of New York Ins. 
Co., 163 Iowa, 596, 145 N. W. 284, Ann. Cas. 1916A, 591 and note; 26 C. J. 403; 
144R. C. L. 1348.” 

[4] The argument that the adjuster was without authority to waive proofs 
of loss is without merit. He was the agent of the company charged with ascer- 
tainng and adjusting the loss under the policy, and receiving or waiving the 
formal proofs which it required was within the real as well as the apparent scope 
of his authority. Home Insurance Company v. Balt. Warehouse Co., 93 U. S. 
527, 546, 23 L. Ed. 868; Perry v. Faneuil Hall Ins. Co. (C. C.) 11 F. 482, 484; 
Harrison v. German-American Fire Ins. Co. (C. C). 67 F. 577; Twin City Fire 
Ins. Co. v. Stockmen’s Nat. Bank (C. C. A. 9th) 261 F. 470, 476; Cooley’s Briefs 
on Insurance (2d Ed.) vol. 7, pp. 5955 and 5959. 

And there was nothing in the policy, or in the notice calling attention to its 
provisions, which limited this authority of the adjuster. As was well said by the 
Circuit Court of Appeals of the Ninth Circuit in Twin City Fire Ins. Co. v. 
Stockmen’s Nat. Bank, supra: “Clauses in insurance policies, prohibiting waiver 
unless the same is indorsed thereon, refer only to the provisions which enter into 
the contract of insurance, and they do not affect conditions which are to be per- 
formed after loss, such as furnishing proofs of loss and giving notice. These 
may be waived, either by expressed words or by conduct inconsistent with an 
intention to enforce a strict compliance with the conditions, and which conduct 
is calculated to lead the insured to believe that the insurer does not intend to 
require such compliance. [Citing cases.] And an adjuster sent to adjust a loss 
presumably has authority to waive proof of loss.” 

Nothing in the statute which required that the notice be furnished has any 
bearing upon the matter. 

There was no error, and the judgment appealed from will be affirmed. 

Affirmed. 


FIDELITY-PHENIX FIRE INS. CO. OF NEW YORK et al. v. BENEDICT 
COAL CORPORATION. 
BENEDICT COAL CORPORATION vy. FIDELITY-PHENIX FIRE INS. CO. 
OF NEW YORK et al. Nos. 3383, 3384. 
Circuit Court of Appeals, Fourth Circuit. April 4, 1933. 


64 Federal Reporter (2d) 347. 
3. INSURANCE. 

That corporation operating coal mine opened new mining seam held not such 
change in corporation’s business as defeated recovery under use and occupancy 
policies indemnifying against losses from business interruption. 

The evidence disclosed that corporation’s business was the mining and 
sale of coal, and that use and occupancy insurance was sought on head 
house, tipple, etc., and that corporation's business was interrupted by fire 
which destroyed tipple, head house, and conveyor shed and necessitated 
closing down of mine. In carrying on its business, the corporation had 
installed valuable machinery and equipment, had built up a business or- 
ganization, and had gathered a force of miners in a village built for their 
accommodation, and had developed a sales organization and demand for 
coal. In such a situation, further development of one seam of coal and 
abandonment of another found to be unprofitable did not constitute a 
radical change in the business or render valueless experience of business 
in estimating anticipated profits. 


(For other cases, see Insurance, Dec. Dig. § 333[1].) 
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INSURANCE. 


In action by coal mining corporation on use and occupancy policies, evidence 
held insufficient to establish defense of false swearing in proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 
6. INSURANCE. 


Intentional false swearing in proofs of loss must be established by clear, 
unequivocal and convincing evidence to warrant equity in decreeing forfeiture of 
policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

7. INSURANCE. 

Losses arising from interruption of business under use and occupancy ao 
are determined in practical way, having regard to experience of business before 
fire and probable experience thereafter. 

(For other cases, see Insurance, Dec. Dig. § 507.) 

INSURANCE. 


Loss of profits of mining company from its commissary, from smithing and 
sales of powder to miners, and from rental of miners’ houses, should be included 
in determining losses arising from interruption of company’s business by fire 
under use and occupancy policy. 

Lost profits of commissary, the loss of profits from smithing and 
sales of powder to miners, and from rentals of miners’ houses, should be 
included under the policy, since company’s manner of carrying on mining 
business made it necessary to furnish houses to its employees, provide 
commissary to furnish them with supplies, to furnish them powder for 
their work and mechanics to repair their tools. These enterprises were 
thus an integral and necessary part of the mining business. 

(For other cases, see Insurance, Dec. Dig. § 507.) 

9. INSURANCE. 


Item of anticipated loss to mining company which would result from intended 
closing of one of its mines held not deductible from profits from the sum lost as 
result of fire, in determining recovery under use and occupancy policy. 

(For other cases, see Insurance, Dec. Dig. § 507.) 

10. INSURANCE. 


Items of depletion and of depreciation on property destroyed held properly 
disallowed as fixed charges, in computing loss resulting from interruption ot 
business by fire, under use and occupancy policies. 

(For other cases, see Insurance, Dec. Dig. § 507.) 

INSURANCE. 

During developmental stage of mine many expenditures, which later would be 
charged to expense, should be charged to capital, as regards computation of loss 
under use and occupancy policies. 

(For other cases, see Insurance, Dec. Dig. § 507.) 

INSURANCE. 

Evidence held insufficient to show that trial court’s determination of coal 
mining company’s loss of profits as result of fire was excessive, in action on use 
and occupancy policies. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

14. INSURANCE. 

Use and occupancy policies covering “actual loss sustained not exceeding */x0 
of the amount of this policy for each business day of suspension” held referable 
to business days included in period of suspension of mining operations, not to 
probable days that mine would have operated if fire had not occurred. 

(For other cases, see Insurance, Dec. Dig. § 507.) 

15. INSURANCE. , 

Insured suing on use and occupancy policy making loss payable 60 days alter 
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receipt of proof and ascertainment of loss held entitled to interest from date be- 
ginning 60 days after arbitration award. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

16. INSURANCE. 

Statute requiring fire insurance companies to refund unearned portion of 
premium in case of partial fire loss held inapplicable to use and occupancy insur- 
ance (Code Va. 1919, § 4306). 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 

Appeals from the District Court of the United States for the Western District 
of Virginia, at Lynchburg. 

Action by the Benedict Coal Corporation against the Fidelity-Phenix Fire 
Insurance Company of New York and others. From the judgment defendants ap- 
peal, and plaintiff cross-appeals. 

Affirmed. 

Alexander H. Sands, of Richmond, Va. (Morton & Parker, of Appalachia, 
Va., on the brief), for appellants Fidelity-Phenix Fire Ins. Co. and others. 

John W. Price and Paul Dulaney, both of Washington, D. C., for appellee 
Benedict Coal Corporation. 

Before Parker, Northcott, and Soper, Circuit Judges. 


AMERICAN EQUITABLE ASSUR. CO. OF NEW YORK v. BAILEY. 
6 Div. 
Court of Appeals of Alabama. Nov. 1, 1932. 
Rehearing Denied Jan. 10, 1933. 
147 Southern Reporter 446. 
2. INSURANCE. ; ; 

Payee named in standard loss payable clause of fire insurance policy takes 
precedence, to extent of proved interest, of assured, who may sue for residue, if 
any. 

(For other cases, see Insurance, Dec. Dig. § 582.) 

3. INSURANCE. ; 

Abstract of title to insured property which was furnished to fire insurer’s 
agent held admissible on questions of notice and estoppel. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

4. INSURANCE. ’ shes 

Whether fire insurance policy was for benefit of two parties as their interests 
should appear held jury question. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

Appeal from Circuit Court, Jefferson County; Gardner Goodwyn, Judge. 

Action on a policy of fire insurance by Maggie Bailey, as administratrix ot 
the estate of John A. Bailey, deceased, against the American Equitable Assurance 
Company of New York. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Certiorari denied by Supreme Court in American Equitable Assurance Co. v. 
Bailey, 147 So. 448. 

Coleman, Coleman, Spain & Stewart, of Birmingham, and Huey, Welch & 
Stone, of Bessemer, for appellant. 


ae & Lipscomb, of Bessemer, and L. H. Etheridge, of Birmingham, for 
appellee. 


SAMFoRD, Judge. 


This is a companion case to that of American Equitable Assurance Company 
v. Powderly Coal Company, reported in 221 Ala. 280, 128 So. 225, in which the 
judgment was reversed and upon another appeal from another judgment in the 
same case the Supreme Court corrected its first opinion and affirmed the judg- 
ment, as now appears. American Equitable Assurance Company v. Powderly Coai 
& Lumber Company (Ala. Sup.) 142 So. 37. 

In the last cited case it is now held that both Mrs. Bailey (plaintiff here) and 
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Powderly Coal & Lumber Company (plaintiff in above case) had an insurable 
interest in the property covered by the policy. 

The policy was issued to the plaintiff in this case at the instance of Powderly 
Coal & Lumber Company with a standard loss clause attached as a rider, making 
the loss payable to Powderly Coal & Lumber Company as its interest might appear. 
The Powderly Coal & Lumber Company brought its suit on the contract running 
to it in the rider. This plaintiff brought her suit on the original contract of which 
she was the beneficial owner. The trial court instructed the jury that the Powderly 
Company was first entitled to recover and that this plaintiff could only recover 
the residue, if any, under the policy. 

[1] The questions of insurable interest, waivers, and estoppel were all settled 
in the case referred to above. By that decision we are bound and we do not go 
into a consideration of those questions. 

[2] Under a standard loss payable clause, the payee named therein has the 
superior right to recover to the extent of his or her interest proven on the tria! 
and the assured can only recover any balance in excess. In other words, a con- 
tract insuring property from loss by fire and issued to A, with a standard loss 
clause attached as a rider, payable to B as his interest may appear, is a severable 
contract, giving to B the primary right to sue for his interest in the proceeds of 
the policy and to A the right of suit for the remainder, if any. Girard Fire & 
Marine Ins. Co. v. Gunn, 221 Ala. 654, 130 So. 180. 

[3] The appellant insists that the trial court erred in admitting in evidence a 
certain abstract of title to the property insured. It was shown that this abstract 
was furnished to the agent of defendant and was admissible upon the question of 
notice and estoppel. 

[4] There was some evidence tending to prove that the Powderly Company 
contracted for this insurance for the benefit of itself and this plaintiff. Whether 
this was so or not was a question for the jury and it was so submitted. 

Assuming that the major questions in this case have already been correctly 
decided by the Supreme Court, we find no error in the record and the judgment 
is affirmed. 

Affirmed. 


On Rehearing. 

Appellant in his brief filed on application for rehearing, complains that this 
court in the original opinion failed to pass upon its assignments of error 126, 136, 
and 137, being exceptions reserved to excerpts from the oral charge as follows: 

126. “In other words, her claim could go only as to the excess above $2031.00, 
up to $3,000.00, intervening.” 

136. “So, if you find that the plaintiff has sustained a loss, and is entitled to 
recover in the case, then she could not recover more than four-fifths of that loss, 
under the proportionate conditions of the policy, because that is a binding con- 
dition under the policy.” 

137. “And, as I have instructed you before, she couldn’t recover in excess of 
four-fifths of such loss under the undisputed evidence of the case. And her loss, 
of course, if any, would be limited to her insurable interest in the property, if 
she had such insurable interest.” 

[5, 6] These excerpts were directed specifically to a limitation of plaintiff's 
recovery under the policy sued cn and so far as they went were free from any 
error. If defendant desired further instructions as to limitations of recovery grow- 
ing out of any other facts and such limitations were rot otherwise covered, he 
should have requested charges covering the point desired. The excerpts from the 
charge do not in themselves constitute error and this court will not assume that 
the trial court erroneously charged on any point not apparent in the excerpt quoted. 
27 Alabama & Southern Digest, Trial, Key 256(1). 

It is also the insistence of appellant that in the other branch of this case 
which was appealed to the Supreme Court and reported as American Equitable 
Assurance Co. v. Powderly Coal & Lbr. Co., 142 So. 37, the opinion there rendered 
only held that the insured (plaintiff here) had an insurable interest in the prop- 
erty sufficient as a basis of the claim of the Powderly Company, and in this con- 
nection we are cited a recent decision of this court (American Ins. Co. v. Porter, 
144 So. 129, 131) where we held that an insured was limited in his recovery to the 
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yalue of his insurable interest. To the same effect is the case of Montgomery v. 
Hart (Ala. Sup.) 144 So. 101. It will be observed, however, that in the Porter 
Case, supra, the opinion stated: “That plaintiff in making the contract * * * 
was acting solely in his own interest and there is no evidence tending to show 
that he was in any sense acting for his brothers and sisters who owned eleven- 
twelfths of the property.” And in the Hart Case, supra, the holding limits re- 
covery the same as in the Porter Case. 

In the Powderly Case, supra, which opinion is controlling in this appeal, the 
Supreme Court holds that this plaintiff has an insurable interest both as to lei 
dower and as administratrix of the estate of her late husband. 

The defendant’s agent, and therefore the defendant, knew the state and con- 
dition of the title and it was agreed that the policy should be issued in the name 
of this plaintiff with a loss clause payable to the Powderly Company as its interest 
might appear. This was done, not alone for the protection of the Powderly Com- 
pany, but for the protection of all concerned. There was evidence tending to 
prove facts from which legal inferences could be drawn that in making arrange- 
ments for the issuance of the policy here sued on that this plaintiff was acting 
for herself and her two minor children, and, while the prominent purpose dis- 
cussed in the negotiations was the protection of the Powderly Company, which 
company advanced the premium and charged same to plaintiff, that protection only 
extended to its interest, while the policy was payable in an amount in excess of 
the Powderly Company’s interest, and such excess was for the protection of this 
plaintiff and those for whom she acted. These were jury questions, and were so 
submitted. Globe Ins. Co. v. Boyle, 21 Ohio St. 119. 

If this plaintiff in making the insurance contract was acting for her children, 
then the recovery could not be limited to her insurable interest, and proof of the 
value of this separate interest was unnecessary. 

The application is overruled. 


GARTON v. PHGENIX INS. CO. OF HARTFORD, CONN. No. 41530. 
Supreme Court of Iowa. April 4, 1933. 
247 Northwestern Reporter 639. 


INSURANCE. 

Moving insured household goods precluded recovery on standard fire policy, 
notwithstanding soliciting agent agreed policy would cover goods after removal 
planned by insured (Code 1931, § 9018). 


(For other cases, see Insurance, Dec. Dig. § 389[6].) 


Appeal from District Court, Wayne County; Frank Bechly, Judge. 

Action to recover on a fire insurance policy. From a directed verdict in favor 
of the defendant, plaintiff appeals. 

Affirmed. 

O. M. Slaymaker and R. E. Killmar, both of Osceola, for appellant. 

D. Cole McMartin, of Des Moines, and Murrow & Miles, of Corydon, for 
appellee. 

ALBERT, Justice. 

The policy sued on herein, issued by defendant to plaintiff on March 7, 1929, 
was a three-year policy with the premiums paid in full. It covered household goods 
located on the southeast quarter of section 8, township 69, range 23, Wayne 
county, Iowa. These household goods were moved by the plaintiff to a residence 
property owned by him in the town of Humeston on or about June, 1930, and 
were destroyed by fire while in the Humeston house on November 16, 1930. 

The defendant refused to pay the loss to the plaintiff on two grounds: First, 
that the changed location of the household goods was without the consent of the 
defendant; and, second, that the plaintiff, having signed an application for the 
insurance, was estopped from claiming any other or different agreement or state- 
ment than those contained in the policy. 

Plaintiff’s reply, in substance, was: First. That the defendant’s agent was told 
when the application was taken, that the household goods would be removed to 
a new location before the policy would expire, and plaintiff wanted the policy so 
written as to cover the household goods at either location, and the agent agreed 
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that the policy would be so written. Second. With the knowledge of the facts 
above stated in No. 1, defendant executed and delivered the policy in suit and 
collected the premium of $43, and still retains the same. Third. That the plaintiff 
never read the policy and relied upon the same covering the household goods in 
the new location and never discovered otherwise until after the fire. 

The application for this policy covered property other than household goods, 
including grain, horses, and mules, cattle, calves, etc. This suit, however, only 
involves the provision in the policy of $500 covering household furniture and 
fixtures, and described all the property to be situated on the quarter section of 
land above described. There is no statement or reference in the application as to 
the moving of this property to the town of Humeston, and the policy issued is in 
strict compliance with the application. It is the Iowa standard form of fire insur- 
ance policy provided by statute (Code 1931, § 9018), and provides, among other 
things, that “unless otherwise provided by agreement of this company, this policy 
shall be void * * * (h) if the property insured or any part thereof (as to the 
part so removed) be removed to any other building or location than that specified 
in the policy.” 

The defense made on the part of the company is based on the above pro- 
vision of the policy, and it alleges that the same was void because Of the change 
in the location of the household goods insured. As shown by the reply of the 
defendant, above referred to, the effect of the plea of change in location was 
sought to be avoided by showing that, at the time the application was made, 
plaintiff advised the agent that he expected to move the property to the location 
in the town and said he wanted the policy to cover both locations; that the agent 
prepared the application which did not contain said statement or agreement, but 
said agent agreed that he would get a policy that covered both locations; that 
plaintiff did not read the application when he signed the same, and did not read 
the policy when he received it, and did not know that it did not contain the 
provision covering both locations until after the fire. 

As to the testimony offered by the plaintiff to show these statements and 
agreements at the time the application was made, objection was made, and the 
court refused to allow any testimony on the issue thus made. The agent in 
question is concededly a soliciting agent, and the error relied upon for reversal 
is the refusal of the court to permit the plaintiff to introduce the evidence which 
he tendered to support this issue. The court directed a verdict for the defendant. 

Some confusion exists in our earlier cases where this or a similar question 
is involved, but in the case of Wensel v. Property Mutual Insurance Association 
of Waterloo, 129 Iowa, 295, 105 N. W. 522, 523, we cleared up such confusion 
and said: “After much controversy and doubt regarding the rule for such cases, 
we have settled these two propositions in some of our recent opinions: The 
first is that if the agent of an insurance company has knowledge of past con- 
ditions or existing facts avoiding a policy which is secured by him, by reason 
of such facts being within certain prohibitions which presently avoid the policy, 
the company issuing the policy with this knowledge on the part of its agent can- 
not insist upon these facts for the purpose of avoiding liability. [Citing cases.] 
Second. Knowledge of a soliciting agent of the future intentions of the insured 
as to violating some of the conditions of the policy as written is not binding upon 
the insurer, and cannot be relied upon, for the purpose of avoiding the terms and 
conditions of the policy as issued”—citing Baldwin v. Ins. Co., 60 Iowa, 497, 15 N. 
W. 300: Sowers v. Ins. Co., 113 Iowa, 551, 85 N. W. 763; Cornelius v. Ins. Co., 113 
Iowa, 183, 84 N. W. 1037; Andrus v. Casualty Co., 91 Minn. 358, 98 N. W. 200. 

In House v. Security Fire Ins. Co., 145 Iowa, 462, 121 N. W. 509, 512, we 
had the question of the claimed avoidance of a policy by reason of the breach of 
the provision therein which prohibited the incumbrance of the same after the 
issuance of the policy. We said: “The Harrington mortgage was not issued until 
about 11 months after the delivery of the policy. Cranshaw [the agent] * * * 
may have known that it was plaintiff's intention to thereafter make another loan of 
$2,000; but he (Cranshaw) did not undertake to get it for him, nor did he know 
when, if ever, such a loan would be made. Surely there was nothing to indicate 
that this additional loan was to be presently secured, and in fact it was not. 
The placing of the subsequent mortgage upon the property was a clear violation 
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of the’terms of the policy, and Cranshaw had no authority to promise in advance 
that this subsequent breach of condition would be waived.” 

In McCoy v. National Life Ins. Co., 192 Iowa, 127, 182 N. W. 659, the 
deceased had a 20-payment life endowment plan policy which contained a pro- 
vision that, in case of the death of the insured while engaged in or as the result 
of military or naval service in time of war, without such permit (from the com- 
pany), the liability of the company should be limited to the reserve therein; and 
the policy further provided that, to obtain such permit, an additional premium was 
to be paid. The deceased was killed while in the service of the government in 
France. It was claimed that the local soliciting agent, through whom the policy 
was obtained in the first instance and later through whom certain riders were put 
on the policy, advised him (the insured) that the company was not insisting or 
this prohibition, and the beneficiary, the wife of the deceased, and the deceased, 
when calling on the soliciting agent in connection with the matter of putting on 
additional riders referring to other matters than the military service, told the 
soliciting agent that he (the deceased) had been drafted and expected to be 
called into the service at any time. The local agent said that the policy was “all 
right” and they would not have to pay any more money. The substance of the 
opinion in the McCoy Case is that there was not sufficient proof of authority of 
the agent, and the agent was not properly authorized to waive the conditions of 
the policy, and all agreements between the agent and the assured were merged 
in the policy, and the policyholder must be held to know all of the conditions and 
provisions of an executed and delivered contract, and, under such circumstances, 
the company had no notice of the future intention of the assured, and therefor2 
the same was not binding on the company. 

In Neiman v. Hawkeye Securities Fire Insurance Co., 205 Iowa, 119, 217 
N. W. 258, we considered a case where the alleged violation of the prohibition 
in the contract was the one providing against the change of title, interest, pos 
session, or the assignment of the policy, and the substance of the holding was 
that the knowledge and promise of an agent, working for the general agent and 
employed by the insurance company, with no authority except to solicit insurance 
for the principal or general agent, may not be imputed to the insurance company 

Chambers v. Home Mutual Ins. Ass’n (Iowa) 242 N. W. 30, 31, was a case 
in which one Olson owned a Chevrolet car on which a policy of liability insur- 
ance was issued. Olson sold the car covered by the policy and purchased a new 
one. The new car was not named in or covered by the original policy issued by 
the company. It was damaged, and recovery was sought on the theory that, at 
the time the policy was issued, there was an oral agreement with the soliciting 
agent that the policy should be transferred from the car there described to anv 
subsequent car of that kind purchased by Olson. In relation to this situation we 
said: “Consequently, when the written policy, in response to Olson’s application, 
was delivered by appellant to appellee through the agent at Bode, the oral nego- 
tiations were all merged in the written contract”—citing numerous Iowa cases. 
The question was then quite fully discussed, and the opinion continued, quoting 
from Union Mut. L. Ins. Co. v. Mowry, 96 U. S. 544, 24 L. Ed. 674: “But the 
doctrine (of estoppel) has no place for application when the statement (of the 
one estopped) relates to rights depending upon contracts yet to be made, to which 
the person complaining is to be a party. He has it in his power in such cases to 
guard in advance against any consequences of a subsequent change of intention 
and conduct by the person with whom he is dealing. For compliance with arrange- 
ments respecting future transactions parties must provide by stipulations in their 
agreements, when reduced to writing. The doctrine, carried to the extent for 
which the assured contends in this case, would subvert the salutary rule that the 
written contract must prevail over previous verbal arrangements, and open the 
doors to all the evils which that rule was intended to prevent.” 

We further said in the above case: “If Olson, in the case at bar, found the 
policy offered inconsistent with the preliminary negotiations and the application 
therefor, it was incumbent upon him to reject the same. Having the option to 
reject the policy, but failing to exercise it, Olson cannot say that the insurance 
company is estopped from enforcing the terms of the written instrument embodied 
in the policy on the theory of estoppel. Responding to Olson’s application for 
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insurance, the appellant offered a policy. Olson accepted the offer. Consequently, 
he is bound by it. The policy does not contain a provision for the transfer. There- 
fore Olson is not entitled to the transfer until in the future he meets the con- 
ditions required by the company to accomplish a transfer. * * * Yet it is said 
by the appellee that the preliminary negotiations aforesaid were not merged in the 
policy because those preliminary talks amounted to and constituted a supplemental 
contract in addition to the policy.” 

In Dryer v. Security Fire Ins. Co., 94 Iowa, 471, 62 N. W. 798, 799, we had 
a case before us involving practically the identical situation we have in the case 
at bar. The policy in that case covered household furniture, etc. There was a 
loss on the policy, and the company refused payment on the ground that the 
property insured had been moved from the location described in the policy. The 
policyholder was a German, unable to read or write the English language. The 
policy conformed to the application. The policyholder claimed in that case, as in 
this, that, when the agent was preparing the application, he (the applicant) said 
he was apt to move the ist day of March and had better wait before insuring 
until he was settled; that the agent told him it would make no difference so long 
as he remained in the county, and he (the agent) would fix it all right for him 
so it would be effectual wherever he might move in the county. We said in that 
case that the agent appeared to have been only a soliciting agent, and “if that 
was his true character it was no part of his duty, and not within the scope of 
his powers, to contract for his principal, to construe its policies, or to determine 
their legal effect. As he was a special agent, not clothed with any apparent right 
to do more than to solicit insurance, and to perform such acts as were incident 
to that power, the plaintiff was charged with knowledge of the limitations of his 
agency, and was not authorized to give any contractual effect to the statements 
he made. His principal was bound by the knowledge he had when the application 
was prepared and accepted, but not by statements he made outside the scope of 
his apparent powers.” 

The doctrine of the Dryer Case was reiterated and applied in the case of 
Murphy v. Continental Ins. Co., 178 Iowa, 375, loc. cit. 377, 157 N. W. 855, L. R. 
A. 1917B, 934, also approved in Winchell v. Iowa State Ins. Co., 103 Iowa, 189, 
loc. cit. 192, 72 N. W. 503, and Schoep v. Bankers Alliance Ins. Co., 104 Iowa, 
354, 73 N. W. 825. 

_ The plaintiff relies on the case of Travelers’ Ins. Co. v. Farmers’ Mutual 
Fire Ins. Ass’n, 211 Iowa, 1051, 233 N. W. 153. That case, however, is a suit in 
equity to set aside a purported cancellation of an insurance policy, and reformation 
of the terms of the policy was prayed. He also relies upon the case of Smith v. 
National Fire Ins. Co. of Hartford, 201 Iowa, 363, 207 N. W. 334, which was 
also a suit in equity to reform a contract. These cases are reformation cases and 
give us no aid on the question involved here. 

In the case of Winsor & Son v. Mutual Fire & Tornado Ass’n, 170 Iowa, 521, 
153 N. W. 97, there was no provision in the policy prohibiting the removal of the 
personal property. The policy covered horses and mules which were used in con- 
nection with a drainage outfit, and the claim was that, by taking these animals to 
the state of Missouri to execute a contract for excavating ditches, the policy was 
thereby voided. After the company had notice and knowledge of such moving of 
said property, it collected assessments and premiums from the plaintiff. The home 
of the insured parties at all times remained at Laurens, Iowa, where they regu- 
larly returned and kept the horses and mules when their contract work was com- 
pleted. The court held the policy good and authorized recovery. This case 
throws no light on the question we have before us. 

Plaintiff also relies upon the case of De Bolt v. German American Insurance 
Company, 181 Towa, 671, 165 N. W. 55. The alleged violation of the terms of the 
policy in that case was the taking of additional insurance. The claim of tie 
plaintiff was that the talk about the taking of additional concurrent insurance 
expressed a present, existing fact and not a future intention. The reccipt of 
premiums, after the company had been notified of the taking of additional insur- 
ance, was the basis for the conclusion in the case that the defendant had waived 
this provision of the policy, and was estopped from asserting and claiming anv 
advantage under that provision. Some things are said in that case that are not 
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in line with the holding now made, but the same are largely argumentative, and, if 
they conveyed the idea contended for by the plaintiff, the same are not in line 
with our previous holdings on this subject. 

We conclude that the action of the court in excluding this testimony and 
directing a verdict for the defendant was right. 

Affirmed. 


Kindig, C. J., and Evans, Stevens, Utterback, and Donegan, JJ., concur. 


REEN v. PHGENIX INS. CO. OF HARTFORD. No. 41765. 
Supreme Court of Iowa. April 4, 1933. 
247 Northwestern Reporter 660. 
1. INSURANCE. 
In action to recover on fire policy, court must enforce policy as written. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 
2. INSURANCE. 

Soliciting agent’s knowledge acquired in connection with application for and 
issuance of insurance is imputable to insurer. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

3. INSURANCE. 

Transferring property without insurer’s knowledge after issuance of fire 
policy avoided policy; soliciting agent’s knowledge of conveyances not binding 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 328[1].) 

4. INSURANCE. 

\Where immediately preceding officers’ signatures on face of fire policy, pro- 
vision numbered 19 stated that policy was subject to “following” conditions, pro- 
visions on reverse side numbered 2 to 18, embodying statutory requirements, held 
oe of policy (Code 1931, § 9018). 

(For other cases, see Insurance, Dec. Dig. § 159.) 

5. INSURANCE. 

Insurer retaining premium held not precluded from claiming invalidity of 
fire policy where insurer had no knowledge of violation of conditions until after 
loss. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

\ppeal from District Court, Adams County; George A. Johnston, Judge. 

Action at law upon a policy of fire insurance. There was a trial to the 
court resulting in judgment for the plaintiff for the full amount of the policy. 
The defendant appeals. 

Reversed. : : 

D. Cole McMartin, of Des Moines, for appellant. 

E. L. Carroll, of Creston, for appellee. 


KOTLARSKY v. FIDELITY UNION FIRE INS. CO. et al. No. 31104. 
Supreme Court of Kansas. May 6, 1933. 
21 Pacific Reporter (2d) 305. 


1. INSURANCE. 

Where building damaged by fire could be repaired at nominal cost to meet 
approval of fire marshall, but owner solicited and obtained from fire marshal 
order to remove buildings as fire hazard, owner held not entitled to recover full 
amount of fire insurance under valued policy law (Rev. St. Supp. 1931, 40—905). 

(For other cases, see Insurance, Dec. Dig. § 502.) 

2. INSURANCE. 

\Where building damaged by fire could be repaired at nominal cost to meet 
approy a of city fire marshal, but owner obtained order to remove building as 
fire hazard, recovery under fire policy issued under valued policy law held lim- 
ited to cost of repairing building to meet approval of fire marshal (Rev. St. 
Supp. 1931, 40—905). 


(For other cases, see Insurance, Dec. Dig. § 502.) 
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Syllabus by the Court. 

1. Where a fire marshal gave an order in writing that a building which had 
been damaged by fire should be torn down and removed, the order was not such 
a written instrument that the fire marshal should not be permitted to testify to 
the circumstances under which it was written. 

2. Where a building was damaged by fire, and a jury found it could be re- 
paired at a cost of $75 to meet the approval of the city fire marshal, and the own- 
er of the building solicited and obtained from the fire marshal an order to re- 
move it, and did remove it, the owner cannot recover for the full amount of the 
policy under the valued policy law. 

3. Under circumstances such as detailed in syllabus 2, where the policy con- 
tained a provision that the amount of recovery should not exceed what it would 
cost the insured to repair or replace the building, the amount of recovery is lim- 
ited to the amount it would cost to so repair the building that it would meet the 
approval of the fire marshal. 

Appeal from District Court, Shawnee County, Division No. 2; George H. 
Whitcomb, Judge. 

Action by Jacob Kotlarsky against the Fidelity Union Fire Insurance Com- 
pany and another. From a judgment in favor of the plaintiff for an amoum 
smaller than that sought, the plaintiff appeals. 

Judgment affirmed. 

A. E. Crane, Kenneth Briggs, and Edward Rooney, all of Topeka, for ap- 
pellant. 

Kobert Stone, James A. McClure, Robert L. Webb, Beryl R. Johnson, and 
Ralph W. Oman, all of Topeka, for appellees. 


LAWSON et al. v. SOUTHERN FIRE INS. CO. 
SAME v. MERCANTILE FIRE INS. CO. No. 31101. 
Supreme Court of Kansas. May 6, 1933. 
21 Pacific Reporter (2d) 387. 
1. INSURANCE. 

Where insurers’ agent was to retain fire policies until insured paid note ac- 
cepted for unpaid balance of premiums, that policies never came into insured’s 
manual possession held not to defeat his cause of action. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

2. INSURANCE. 

Insured purchasing property on executory contract held “unconditional and 
sole owner” within terms of fire policies. 

{Ed. Note——For other definitions of “Unconditional and Sole Ownership,” 
see Words and Phrases.] 

(For other cases, see Insurance, Dec. Dig. § 282[13].) 

3. INSURANCE. 

That insured’s airplane hangar was located on leased ground held not to avoid 
fire policies, where insurers were apprised of such fact at time policies were is- 
sued. 

(For other cases, see Insurance, Dec. Dig. § 282[12].) 

4. INSURANCE. 

In absence of special contract, airplane hangar erected on leased premises is 
trade fixture which belongs to lessee and not lessor; hence provisions of fire pol- 
icies dealing with situation where insured does not have fee simple to realty 
were inapplicable to insurance covering hangar. 

(For other cases, see Insurance, Dec. Dig. § 282[12].) 

5. INSURANCE. 

Insured’s failure to submit formal proofs of loss held not to defeat insurers’ 
obligations under circumstances. 

Circumstances disclosed that insured promptly advised insurers’ agent 
who had possession of policies of fire, and agent promised to notify in- 
surers, and insurers’ state representative informed insured that matter 
would be turned over to adjusting company. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 





Fire] ~ Queen Ins. Co. v. Miracle .~ 287 


6. INSURANCE. 

Where fire insurers defended on ground of insured’s failure to furnish proofs 
of loss, permitting insured to testify regarding conversation with insurers’ agent 
regarding proofs of loss following fire held not error. 

(For other cases, see Insurance, Dec. Dig. § 662[1].) 

7. INSURANCE. 

In action on fire policies, excluding insurers’ agent’s testimony that he knew 
nothing about value of airplane hangar and that he relied on insured’s infor- 
mation held not error. 

(For other cases, see Insurance, Dec. Dig. § 655[1].) 

Syllabus by the Court. 

1. The deposition of a litigant can be taken and read in evidence the same 
as that of any other witness, and in the instant case plaintiff’s deposition was 
properly received in evidence. 

2. In consolidated actions to recover on two fire insurance policies which 
covered an airplane hangar, the record examined, and, on the errors assigned on 
the overruling of defendants’ demurrers to plaintiff’s evidence, it is held: 

(a) The fact that the policies never came into the manual possession of in- 
sured did not defeat plaintiffs’ causes of action. 

(b) The plaintiff who contracted for the insurance was the unconditional and 
sole owner of the hangar within the terms of the insurance policies, although 
he had acquired it for various considerations which included a sum of money to 
be paid in annual installments and only two-fifths of them had been paid. 

(c) The plaintiffs’ causes of action did not fail because the hangar was lo- 
cated on leased ground, because that fact had been fully disclosed to defendants” 
agent at the time the insurance contracts were made and he promptly apprised 
his principals to that effect. 

(d) In the absence of a special contract, an airplane hangar erected on; 
leased premises is a trade fixture which belongs to the lessee and not to lessor. 

(e) Under the circumstances stated in the opinion, the failure of plaintiffs to. 
submit formal proofs of loss did not defeat plaintiffs’ causes of action. 

3. Other objections to the judgments, summarized in the opinion, considered 
and not sustained. 

Appeal from District Court, Cowley County; Oliver P. Fuller, Judge. 

Consolidated actions by Nathaniel Lawson and another against the Southern 
Fire Insurance Company and against the Mercantile Fire Insurance Company 
From adverse judgments, defendants appeal. 

Affirmed. 

Albert Faulconer, Kirke W. Dale, C. L. Swarts, all of Arkansas City, and 
Hogsett, Smith, Murray & Trippe, of Kansas City, Mo., for appellants. — 

W. L. Cunningham, D. Arthur Walker, Fred G. Leach, and Wm. E. Cun- 
ningham, all of Arkansas City for appellees. 


QUEEN INS. CO. v. MIRACLE. 
NEW YORK UNDERWRITERS’ INS. CO. v. SAME. 
Court of Appeals of Kentucky. March 14, 1933. 
58 Southwestern Reporter (2d) 370. 


1. INSURANCE. 

There was no other fire insurance so as to require prorating of fire loss 
where additional policy was executed but retained by insurer’s agent to hecome 
effective only in event loan was obtained, which never happened, and no pre- 
miums were paid. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

2. INSURANCE. ; 
_ In action on fire policies, exclusion of evidence that within four or five years 
insured had collected insurance from two other fires held not error. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

Appeal from Circuit Court, Knox County. 

Separate suits by G. W. Miracle against the Queen Insurance Company and 
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against the New York Underwriters’ Insurance Company, which were heard to- 
gether. From judgments for plaintiff, defendants appeal. 

Affirmed. 

Hite H. Huffaker, of Louisville, and Hiram H. Owens, of Barbourville, for 
appellants. 

Tuggle & Tuggle, of Barbourville, for appellee. 

Cay, Justice. 

On March 3, 1926, the New York Underwriters’ Insurance Company insured 
against fire in the sum of $500 the residence G. W. Miracle was erecting in the 
city of Barbourville. On March 30, 1926, the Queen Insurance Company of Amer- 
ica issued him a $1,000 fire policy on the same building. The residence having 
been destroyed by fire, Miracle brought separate suits to recover on the policies. 
The cases were heard together, and at the close of plaintiff’s evidence the court 
sustained the motion of each of the defendants for a peremptory instruction. 
The action of the court was predicated on the theory that in each instance the 
insured had taken out additional insurance contrary to the provisions of the pol- 
icies. On appeal it was held that other insurance was permissible where the fire 
policy contained on the first page “Other insurance permitted,” and on the sec- 
ond page a provision that the policy should be void if other insurance was pro- 
cured, and the judgments were reversed and the cause remanded for a new trial 
in conformity with the opinion. Miracle v. New York Underwriters’ Insurance 
Co., 241 Ky. 406, 44 S.W.(2d) 280. 

On the return of the case it was stipulated by the parties that there were 
only two issues: (1) Whether or not there was issued to the plaintiff a policy 
by the New Hampshire Fire Insurance Company; (2) whether the destruction 
of the building was caused by the wanton and negligent conduct of the plaintiff 
or his agents, or those acting by or through him. The trial court held the evi- 
dence insufficient to take the first issue to the jury, but submitted the second issue 
by appropriate instructions. From a verdict and judgment in favor of plaintiff, 
the insurance companies appeal. 

[1] The policies in question contained the following provision: This Com- 
pany shall not be liable under this policy for a greater proportion of any loss on 
the described property or for loss by and expense of removal from premises en- 
dangered by fire, than the amount hereby insured shall bear to the whole insur- 
ance, whether valid or not.” 

The defense was that at the time of the fire there was outstanding a $2,000 
policy issued by the New Hampshire Fire Insurance Company on the same prop- 
erty, and that each of the companies was only liable for its pro rata share of the 
insurance amounting to $3,500. On the question, whether the New Hampshire 
policy was issued, the companies introduced evidence to the effect that Miracle 
brought suit on the policy and alleged that it was issued and delivered, but that 
the suit was thereafter dismissed. On the other hand, it was shown by both 
Miracle and W. R. Lay, the local agent of the New Hampshire Fire Insurance 
Company, that Miracle said to him that, in case he got a loan from the Louis- 
ville Title Company,*he would want $2,000 additional insurance, and would pa 
Lay the premium, and would take up the other two policies. Thereupon Lay 
wrote a policy for $2,000 in the New Hampshire Fire Insurance Company. Noth- 
ing further was heard about the loan from the Louisville Title Company, and 
Miracle did not pay the premium. The policy remained in Lay’s possession, and 
was never delivered to Miracle, but was returned to the company, whether he- 
fore or after the fire, Lay did not remember. As the uncontradicted evidence 
shows that Miracle intended to take out the insurance only in the event that the 
loan was obtained from the Louisville Title Company, and as the loan was never 
obtained, nor the premium paid, nor the policy delivered, it is at once apparent 
that the $2,000 policy in the New Hampshire Fire Insurance Company was never 
in force. It follows that the trial court did not err in holding as a matter of 
law that the New Hampshire policy was never issued to Miracle. 

[2] Another contention is that the court erred in refusing to permit appell- 
ants to show that some time prior to the fire in question Miracle had collected 
$500 insurance on a barn that had been destroyed by fire and $1,300 on a house 
that had been destroyed by fire. If the offered evidence had been accompanied 
hy other evidence tending to show that Miracle himself burned the barn or the 
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house, it might he that the evidence would have been admissible as showing a 
plan or scheme on his part to destroy his own property and collect the insurance 
thereon. But that is not the case. The mere fact that one within a period of 
four or five years has had two fires, and collected the insurance on the property 
destroyed, does not tend in the least to show that he set fire to the property in 
question. If such were the rule, it would place under suspicion all who had ever 
had fires and collected the insurance. Therefore we are constrained to hold 
that the offered evidence was properly excluded. 

On the whole, we find no error in the record prejudicial to appellants’ sub- 
stantial rights. The judgment is affirmed in each case. 


GODFREY v. SECURITY INS. CO. No. 4497. 
Court of Appeal of Louisiana. Second Circuit. March 31, 1933. 
147 Southern Reporter 101. 
1. INSURANCE. 


Whether breach of representation, warranty, or condition increases “moral 
hazard,” thereby avoiding fire policy, held fact question determinable by particular 
circumstances (Act No. 222 of 1928). 

(For other cases, see Insurance, Dec. Dig. § 668[9].) 

2. INSURANCE. 

“Moral hazard,” as used in act voiding policy for increase in moral hazard, 
means substantial hazard, one that would influence conduct of reasonable man, 
as distinguished from mere psychological or ethical risk (Act No. 222 of 1928) 

(For other cases, see Insurance, Dec. Dig. § 255.) 

[Ed. Note.—For other definitions of “Moral Hazard,” see Words and Phrases.] 
3. INSURANCE. 

Violation of chattel mortgage clause by mortgaging insured furniture for one- 
re its value held not to avoid fire policy, since not increasing “moral hazard” 
(Act No. 222 of 1928). 

(For other cases, see Insurance, Dec. Dig. § 283[2].) 

Appeal from Twenty-sixth Judicial District Court, Parish of Bossier; J. F. 
McInnis, Judge. 

Suit by R. D. Godfrey against the Security Insurance Company. Judgment for 
plaintiff, and defendant appeals. 

Affirmed. » 

Jackson & Smith and Chas. L. Mayer, all of Shreveport, for appellant. 

Harry V. Booth, of Shreveport, for appellee. 


CROWELL v. NEW HAMPSHIRE FIRE INS. CO. No. 4394. 
Court of Appeal of Louisiana. Second Circuit. April 28, 1933. 
147 Southern Reporter 762. 
1. INSURANCE. 


There was mutual mistake warranting reformation of fire policy where in- 
surer’s agent changed beneficiary at request of third party without insured’s 
knowledge, notwithstanding that renewals were also issued in wrong name be- 
fore loss. 

The policies of insured were all delivered to a homestead and sav- 
ings association for safekeeping, so that she never examined policies, 

and, while policies were received by association for insured, she received 

them in error. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

2. INSURANCE. 
On renewal of fire policy, insurer must cal] attention to any change in terms 
Otherwise the change can be no part of the contract, and the re- 
newal contract is subject to reformation, unless there has been an amend- 
ment of contract by enactment of statute. 
(For other cases, see Insurance, Dec. Dig. § 145[1].) 
3. INSURANCE. 
Insured’s failure to read renewal contract for fire insurance did not relieve 
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insurer as regards mutual mistake, since insured could presume policies were 
issued in accordance with original policy. 
(For other cases, see Insurance, Dec. Dig. § 143[8].) 
4. INSURANCE. 
As regards fire insurer’s liability, it is immaterial who pays premiums (Rey, 
Civ. Code, art. 2134). 
(For other cases, see Insurance, Dec. Dig. § 186[1].) 
6. INSURANCE. 
Where insurer’s liability is denied and recovery had, court must allow dam- 
ages and reasonable attorney’s fees. 
(For other cases, see Insurance, Dec. Dig. § 602.) 
7. INSURANCE. 
In action to recover insurance loss, proof need not be offered as to value of 
attorney’s services, since court can best fix fees. 
(For other cases, see Insurance, Dec. Dig. § 602.) 
8. INSURANCE. 
Plaintiff recovering insurance loss held entitled to 12 per cent. as damages 
and 20 per cent. attorney’s fees. 
(For other cases, see Insurance, Dec. Dig. § 602.) 
Appeal from Fourth Judicial District Court, Parish of Ouachita; Percy San- 
del, Judge. 
Suit by Mrs. Olivia Warner Crowell against the New Hampshire Fire In- 
surance Company. Judgment for defendant, and plaintiff appeals. 
Reversed and rendered. 
J. Norman Coon, of Monroe, for appellant. 
Hardin & Coleman, of Shreveport, for appellee. 
LANDFORD v. PUBLIC FIRE INS. CO. 
SAME v. UNIVERSAL INS. CO. 
SAME v. LONDON & LANCASHIRE INS. CO., Limited. 
Supreme Judicial Court of Massachusetts. Essex. April 3, 1933. 
185 Northeastern Reporter 21. 
1. INSURANCE. 


Where, contrary to fire policies, property was sold without insurers’ consent, 
and no defense was waived, mortgagee could not recover (G. L. c. 175, § 99). 
This was true even though assent of insurance companies to sale of 
property and assignment of fire policies was not obtained owing to some 
misunderstanding of person whom purchasers employed to procure such 
assent. 
(For other cases, see Insurance, Dec. Dig. § 328[1].) 


2. INSURANCE. 

Rule that insurer denying liability on ground other than failure to furnish 
proofs of loss waives such ground held inapplicable where insurers, learning of 
fire, denied liability because of sale of property without their consent, and stated 
that no defense was waived (G. L. c. 175, § 99). 


(For other cases, see Insurance, Dec. Dig. § 560[3].) 


Exceptions from Superior Court, Essex County; Walter L. Collins, Judge. 

Separate actions by Hiram H. Landford against the Public Fire Insurance 
Company, against the Universal Insurance Company, and against the London & 
Lancashire Insurance Company, Limited, were tried together. After verdicts for 
plaintiff, verdicts were directed for defendants in accordance with leave reserved, 
and plaintiff in each case brings exceptions. 

Exceptions overruled. 

J. F. Carens, of Newburyport, for plaintiff. 

Walter L. Came, of Boston, for defendants. 

Crossy, Justice. 

These are three actions of contract tried together, wherein the plaintiff seeks 
to recover fire insurance under four policies purporting to cover a one-story sum- 
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mer restaurant building known as “Ye Turnpike Inn” - Newbury, Massachusetts. 
All the policies were in the form prescribed by G. L. c. 175, § 99, and in all of 
them one Leslie R. Brown was named as the Peete ‘Each policy contained a 
clause that the “Loss, if any, on real estate” was payable to the plaintiff as 
“First Mortgagee.” The property is described as follows: “One story summer 
restaurant building and additions thereto, connected by veranda, covered passage- 
ways, or otherwise, including foundations, additions, extensions, communications 
and piazzas”; then follows a recital of a considerable number of chattels, “belong- 
ing or appertaining to the building, known as Ye Turnpike Inn * * * Newbury, 
Massachusetts * * *, 


The cases were tried to a jury. The evidence consisted of the testimony of 
witnesses called by the plaintiff and certain facts embodied in a written statement 
introduced at the trial which is printed in the record. It was therein agreed as 
follows: On October 1, 1922, one Heber Little owned certain land on the New- 
buryport Turnpike and executed to Lilla S. Hill a lease thereof for ninety-nine 
years. The lease contained the following clause: “Lessors, their heirs, administra- 
tors, executors or assigns will permit the lessee, her heirs, administrators, execu- 
tors or assigns to remove any and all buildings which are now on or may be 
erected or may alter or build, at their desire.” This lease was duly recorded in the 
registry of deeds. Lilla S. Hill erected upon the leased land a one-story wooden 
building which had no cellar and was named “Ye Turnpike Inn.” On October 31, 
1925, she gave to the plaintiff a mortgage on the property to secure the payment 
of a note. The mortgage was entitled “Mortgage of Personal Property” and con- 
tained the following recital: “The following goods and chattels, namely: The 
building known as ‘Ye Turnpike Inn’ and the roadside store and gasolene filling 
station * * * also the building on the westerly side of said Newburyport 
Turnpike in said town of Newbury known as ‘Ye Turnpike Inn, Junior.’ ” The 
mortgage was recorded with mortgages of personal property in the town of New- 
bury, and not in the registry of deeds. By a bill of sale dated December 20, 1927, 
Lilla S. Hill sold to Leslie R. Brown the same property as is described in the 
mortgage given by her to the plaintiff. The various articles so sold including “Ye 
Turnpike Inn” were referred to in the bill of sale as “goods and chattels.” On 
May 25, 1929, Brown sold and assigned by bill of sale to William A. and Flora 
M. Tibbetts many articles, including “Ye Turnpike Inn” and other buildings 
located on the land leased by Little to Lilla S. Hill, the sale being subject to the 
mortgage held by the plaintiff. Of the four policies upon which these actions are 
brought two were issued by the Universal Insurance Company on or about April 
11, 1926; one by the Public Fire Insurance Company on or about October 17, 
1928; and one by the London and Lancashire Insurance Company, Limited, on o1 
about December 15, 1928. 

It is agreed that “due to some misunderstanding between Mr. and Mrs. 
Tibbetts and a certain person whom they had employed or supposed they had 
employed for the purpose, the assent of the defendants to the sale of the prop- 
erty described in the policies and to the assignments thereof was not obtained 
and the defendants did not know about them until after the fire’ which occurred 
on July 6, 1929, and the property was destroyed. After the fire William A. Tibbetts 

“acting through and in the name of * * * Brown” endeavored to collect the 
insurance, but the defendants, learning of the sale of the property and of the 
assignment of the policies from Brown to Mr. and Mrs. Tibbetts, denied liability. 
On July 30, 1930, the plaintiff’s counsel wrote the defendant Public Fire Insurance 
Company that the “property covered by the policy burned sometime ago” and 
inquired in substance why an adjustment was delayed. By letter dated August 4, 
1930, counsel for the company replied that it could not entertain a claim from the 
plaintiff at that time; that “This loss occurred a long time ago. The policy had 
become void because Brown had sold the property which it purported to cover 
to a Mr. and Mrs. Tibbetts without the knowledge or consent of the company. 
The policy purported to cover a building which stood on leased land and which 
undoubtedly was personal property * * * but since the policy had become void 
and at the time of the loss Brown had no insurable interest in the property, the 
company owed him nothing and he abandoned his claim long ago.” The same 
counsel, representing the defendant London and Lancashire Insurance Company, 
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Limited, wrote the plaintiff's counsel on August 30, 1930, that his letter of 
August 4, 1930, applied equally to the claim against that company. This counsel 
also represented the Universal Insurance Company. 

At the close of the evidence the defendants moved that verdicts be directed 
in their favor. The motions were denied, but after the jury had found for the 
plaintiff, in accordance with leave reserved motions for directed verdicts filed by 
the defendants were allowed and the judge directed a verdict for the defendant in 
each case, to which the plaintiff excepted. 

In: Stone v. Howard Ins. Co., 153 Mass. 475, 479, 27 N. E. 6, 8, 11 L. R. A, 
771, it is recited that “The statute enacts a form of policy which is intended to 
be used in cases of insurance upon many different kinds of property, and the 
legislature has sought to include enough to secure the rights of both parties in 
all ordinary cases by provisions which must be expressed with some compactness”: 
and at page 478 of 153 Mass., 27 N. E. 6, 7, that “The same form of policy is 
prescribed for insurance upon all kinds of property; and there would naturally 
be inserted general provisions which are applicable to some kinds of property, 
and not to other kinds. * * * All these provisions have full meaning and 
effect when applied according to their terms to an insurance of property to which 
they can be applied.” 


[1] The policy reads: “This policy shall be void if * * * without the 
assent in writing or in print of the company * * * +the said property shall be 
sold, or this policy as signed. * * *” G. L. c 175, § 99. On May 25, 1929, 
when Brown sold and conveyed to William A. and Flora M. Tibbetts “Ye Turn- 
pike Inn” and the contents, by giving a bill of sale thereof, and executed and 
delivered to them an assignment of the four insurance policies in question, he 
did so without having obtained the assent in writing or in print of the defendant 
companies. By the letters dated August 4 and 30, 1930, above referred to, the 
defendants denied liability and no defence was waived. In this situation, nothing 
else appearing, the plaintiff is precluded from recovery. 

The plaintiff, however, contends that the defendants waived the express pro- 
visions of the policy. This contention cannot be sustained. The undisputed evidence 
shows that soon after the defendants first had knowledge of the fire they denicd 
liability on the grounds that Brown sold the property to the Tibbetts without the 
knowledge or consent of the defendants, and that the policies covered real estate 
when in fact the building purporting to be covered “undoubtedly. was personal 
property.” The circumstance that the assent of the defendants to the sale of the 
property and to the assignments was not obtained owing to some misunderstanding 
of a person whom the Tibbetts employed to procure such assents cannot affect 
the rights of the defendants, who are entitled to rely upon the contracts em- 
bodied in the policy. 

There is no evidence which would warrant a finding that the agents who 
issued the policies had authority to waive any condition of them. “An agent to 
receive premiums and issue policies is not, independently of any evidence showing 
that he has a much larger authority than this, empowered to waive conditions so 
important that parties have seen fit to incorporate them into their contract.” Kyte 
v. Commercial Union Assurance Co., 144 Mass. 43, 46, 10 N. E. 518, 522. There 
was no evidence that the defendants waived any requirement of the policies. 
Boruszweski v. Middlesex Mutual Assurance Co., 186 Mass. 589, 72 N. E. 250; 
Rockwell v. Hamburg-Bremen Fire Ins. Co., 212 Mass. 318, 321, 98 N. E. 1086; 
Ansin v. Mutual Life Ins. Co. of New York, 241 Mass. 107, 111, 134 N. E. 350. 

[2] The plaintiff argues that if the insurer denies liability upon a ground 
other than failure to furnish proofs of loss, it thereby waives the right to deny 
liability on that ground. “It is generally held that a denial of liability or a refusal 
to pay not predicated on the failure to furnish proofs is a waiver of any objec- 
tion on that ground.” Shapiro v. Security Ins. Co., 256 Mass. 358, 366, 152 N. E. 
370, 373; Searle v. Dwelling-House Ins. Co., 152 Mass. 263, 265, 25 N. E. 2%. 
That rule however is not applicable to the facts in the present case. It appears 
that the defendants soon after they learned of the fire wrote the plaintiff’s at- 
torney in effect that the policy “had become void because Brown has sold the 
property which it purported to cover to a Mr. and Mrs. Tibbetts without the 
knowledge or consent of the company,” and further stated in substance that if the 
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plaintiff prosecuted any claim against the defendants it would be defended “with- 
out waiver of any defence whatever. * * *” 

[3] The plaintiff excepted to the exclusion of a question asked him. As this 
exception has not been argued by the plaintiff it is treated as waived. 

As it was agreed by the parties that the assent by the defendants to the sale 
of the property described in the policies and to the assignments thereof was not 
obtained, and that the defendants had no knowledge of them until after the fire, 
it is plain that the policies were void by their express provisions. Since they had 
become void because Brown had sold the property purported to be covered by 
them he had no insurable interest in it, and the plaintiff as mortgagee had no 
greater interest than Brown, who had parted with all ownership. In reaching this 
conclusion it is unnecessary to decide whether the policies were void on the ground 
that they purported to cover a loss on real estate when the evidence showed that 
the building was personal property. 

Exceptions overruled. 


SCHOOL, DIST. NO. 2 OF OTSEGO TP. v. AMERICAN INS. CO. 
OF NEWARK, N. J., et al. Ng. 64. 
Supreme Court of Michigan. April 4, 1933. 
247 Northwestern Reporter 906. 
INSURANCE. 

Fire policies held to cover public school building as unit, though two portions 
of building having slate and composition roofs respectively and being so desig- 
nated in policies were constructed at different times, where no fire wall sep- 
arated such parts, and entire building was covered by: single rating (Comp. Laws 
1929, § 12272 et seq.). 

The fact that some of policies described building as a two-story com- 

position roof solid brick building, while other policies described building 
as two-story slate roof solid brick building, did not limit respective pol- 
icies to portions of school building having kind of roof designated in 
policies, since policies were issued by companies who were members of 
rating bureau authorized by Comp. Laws 1929, § 12272 et seq., which bu- 
reau by a previous survey had scheduled the building as a two-story brick 
high school and gymnasium, and fixed premium rate thereon as a unit, 
and all policies adopted rate so fixed, and after fire the adjusters deter- 
mined loss and apportioned liability, and all insurers except five accepted 
such adjustment and paid their proportion. 

(For other cases, see Insurance, Dec. Dig. § 163[1].) 

\ppeal from Circuit Court, Allegan County, in Chancery; Fred T. Miles, 
Judge. 

Suit by School District No. 2 of Otsego Township, Allegan County, Mich., 

J., and others. Decree 


against the American Insurance Company of Newark, N. 
for plaintiff, and defendants appeal. 

Affirmed. 

\rgued before the Entire Bench. 

Mason, Alexander, McCaslin, Cholette & Mitts, of Grand Rapids, for ap- 
pellants. 

Leo \V. Hoffman and Clare E. Hoffman, both of Allegan, and Smith, Searl 
& Strawhecker, of Grand Rapids, for appellees. 

Wiest, Jutsice. 

Plaintiff school district had a high school building, and early in 1924 com- 
pleted an addition thereto. In January, 1931, fire destroyed the old part of the 
building and damaged the new part. The total loss and damage amounted to 
$54,242.95, of which $3,448.90 was to the new part. The total insurance on the 
whole building was $91,000, and carried by thirty-one insurance companies. The 
insurance companies, outside of the five appealing defendants, paid $41,706.43, 
which constituted their proportionate shares, assuming that all insurance covered 
the entire building. Three of the appealing defendants claimed that their risks 
were on the new part of the building, and the other two claimed that their risks 
vere on the old part only. This suit was brought on the equity side of the 











294 The Insurance Law Journai, Vol. 81 |Aug., 1933 


court for reformation of the contracts, if necessary, and to compel the five in- 
surance companies to pay their proportionate shares of the total loss, under 
construction that all of the policies covered the building as a whole, or, in the 
alternative, have a determination of the liability of the companies with recovery 
of the full loss. The court decreed reformation, and apportioned liability for the 
total loss. The five insurance companies, herein designated defendants, urge 
want of equity in the bill, and contend against need of reformation. 

We do not think reformation necessary in order to sustain the decree. It 
would entail useless expense to remit plaintiffs to actions at law, and it was 
proper to bring all of the insurance companies before the court so they might be 
heard upon the questions affecting all of them, and besides we think the prob- 
lems presented can all be solved upon the record made. 

The old part of the school building was solid brick, two stories in height, 
with a slate roof. The new part was added to the old without a fire wall, with 
connection openings unprotected hy fire doors and was also solid brick, two stories 
in height, but had a composition roof. We now state the coverage in each policy 
here involved: 

Security Insurance Company: 

“On the two story composition roof solid brick school building, including 
foundations, * * * situated on North Street between Allegan and Orleans Street, 
known as the Gym Building.” 

Firemen’s Insurance Company: 

“On the one story gravel roof new brick school building and gymnasium 
school building, including foundations * * * situated on North Street between 
Allegan and Orleans Streets, City of Otsego, State of Michigan.” 

American Insurance Company, two policies: 

“(1) 2 story comp. roof solid brick school building including foundations, 
* * * situated on North Street between Allegan and Orleans Street (known as 
the high school building), city of Otsego, State of Michigan.” 

“(2) On the two story comp. brick school building including foundations 
* * * situated southwest corner of W. Allegan St. & North Street, City of Ot- 
sego, High School, city of Otsego, State of Michigan.” 

Girard Fire and Marine Insurance Company: 

“On a two story slate roof, solid brick school building, including foundations 
* * * situated on the south side of West Allegan Street, High School, city of 
Otsego, state of Michigan.” : 

Northwestern National Insurance Company : 

“On the two story and basement, slate roof brick high school building in- 
cluding foundations * * * on the south side of west Allegan Street.” 

Defendants Security Insurance Company, Firemen’s Insurance Company, and 
American Insurance Company claim that their policies covered only the addition 
which had a composition or gravel roof, and defendants Girard Fire & Marine 
Insurance Company and Northwestern National Insurance Company claim that 
their policies covered only the original building which had a slate roof. 

The fire found and burned one building, having a single owner, and oc- 
cupied solely for school purposes. One building, constructed in part at different 
times, is not divided into separate units by character of roofing or by designating 
the kind of roof on a part thereof. In case of a fire wall, parts of buildings so 
separated and protected are in some instances rated as separate risks, but in the 
absence of a fire wall separating the units a common risk and coverage designa- 
tion in the policy should be applied to the actual situation and the single use of 
the property. 

The policies in this suit were issued by insurance companies, members of and 
operating under a rating bureau authorized by statute (Comp. Laws 1929, § 12272 
et seq.), and that bureau, by a previous survey, had scheduled the building as a 
two-story, brick high school and gymnasium, and fixed the premium rate thereon 
as a unit, and fixed no separate rate on the gymnasium section. Defendants in 
their policies adopted the rate so fixed, and sent the same to the audit depart- 
ment of the rating bureau to have them checked with the bureau regulations, in- 
clusive of coverage and rate of premium charged. In adopting the rate fixed by 
the bureau, defendants necessarily adopted the survey and scheduled basis for 
such rate. The statute establishing fire insurance rating |ureaus provides for 
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voluntary membership therein and submission to rates fixed by the bureau for 
fire insurance upon surveyed and designated risks and estimated hazards; imposes 
a penalty upon any bureau rater operating without a license; requires the bu- 
reau, in making rates, to “inspect every risk specifically rated by it upon schedule, 
and make a written survey of such risks which shall be filed as a permanent 
record in the office of such bureau.” Comp. Laws 1929, § 12279. This obviates 
the need of application for insurance in instances where the risk is specifically 
rated, for it furnishes the subject-matter of the risk and the rate for guidance 
and control of the insurer and protection of the insured. 

As said in Richards Law of Insurance (4th Ed.) p. 22: “For use in the lar- 
ger cities they (insurers) have prepared elaborate and accurate insurance maps 
and surveys showing the character of the risk involved in every building.” 

After the fire, two adjusters, one of whom duly represented the five defend- 
ants, met, determined the loss on the building as a unit, apportioned liability on 
such basis, and all of the insurers, except the five defendants, accepted the ad- 
justment and paid their proportions. Such adjustment is quite persuasive of 
the idea that the contention now made is an afterthought. The adjusters neces- 
sarily determined the coverage. Without a fire wall and separate rating, and 
with the rate exacted by the insurers as fixed by the bureau on the building as 
a whole, we think the policies covered the building as a unit, and the adjusters 
very properly so determined. 

For the reasons stated, the decree in the circuit is affirmed, with costs to 
plaintiff. 

McDonald, C. J., and Clark, Potter, Sharpe, North, Fead, and Butzel, JJ., 
‘oncur. 


FADDEN et al. v. SUN INS. OFFICE, Limited, OF LONDON. No. 28490. 
Supreme Court of Nebraska. April 14, 1933. 
248 Northwestern Reporter 62. 
1. INSURANCE. 


Rule that same person may not act as agent for both insurer and insured 
does not apply, unless dual agency thus created requires agent to assume in- 
compatible duties (Comp. St. 1929, §§ 44-213, 44-307). 

(For other cases, see Insurance, Dec. Dig. § 98.) 

2. INSURANCE. 

If mistake of parties is in identity of property itself, reformation of fire 
policy cannot be had; there being no meeting of minds. 

(For other cases, see Insurance, Dec. Dig. § 143[4].) 

3. INSURANCE. 

_ Ordinarily, where there is no mistake as to identity of property, reformation 
of fire policy will be allowed, even after loss has occurred, if reformation is 
sought in due season shorter than period of limitations. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

4. INSURANCE. 

Where party acting as agent of both insurer and mortgagee, authorized to 
procure fire policy to protect mortgage for benefit of mortgagor, had policy issued 
without knowing of change in record owner of mortgaged property, policy could 
be reformed after loss. 

(For other cases, see Insurance, Dec. Dig. § 143[5].) 

Syllabus by the Court. 


1. Cases sometimes arise where the same person is acting as agent of both 
parties. The rule that the same person may not act for both parties does not 
apply unless the dual agency thus created requires the agent to assume incom- 
patible duties. When the facts are undisputed, the question whether the agent had 
requisite authority to bind the principal is a question for the court. 

2. In a suit to reform an insurance policy for mistake, the evidence of inten- 
tion is competent and admissible to show how the writing should be corrected to 
conform to the intention of the parties. 

3. If the mistake of the parties is in the identity of the property itself, re- 
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formation cannot be had, for there has been no meeting of the minds of the 
parties, but if there is no mistake as to the identity of the property insured, equity 
will ordinarily grant reformation. 

Appeal from District Court, Pawnee County; Raper, Judge. 

Action by James Fadden and another against the Sun Insurance Office, 
Limited, of London, impleaded with the Home Savings & Loan Association of 
Beatrice, Neb., a corporation, and others. From an adverse judgment, the Sun 
Insurance Office, Limited, of London, appeals. 

Affirmed. 

Hall, Cline & Williams, of Lincoln, for appellant. 

W. G. Badham and Edgar B. Zabriskie, both of Omaha, for appellees Fadden 
et al. 

Barton & Barton, of Pawnee City, for appellees Home Savings & Loan Ass'n 
et al. 

Heard before Goss, C. J., and Rose, Dean, Eberly, Day, and Paine, JJ. 


ALDERMAN v. NEW YORK UNDERWRITERS’ INS. CO. 
OF NEW YORK. 


Supreme Court of South Dakota. May 1, 1933. 
248 Northwestern Reporter 261. 
3. INSURANCE. 

Circuit court of county wherein actions on fire insurance policies were brought 
had jurisdiction thereof, though insured property was located in another county, 
in absence of application for change of venue (Rev. Code 1919, §§ 2325, 2328). 

(For other cases, see Insurance, Dec. Dig. § 618.) 

4. INSURANCE. 

Evidence held to support court’s finding that defendants denied liability on 
fire insurance policies on other grounds than insured’s failure to make formal 
proof of loss within time fixed, thereby waiving such proof. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

5. INSURANCE. 

Fire insurer, refusing to pay loss within time for presenting proofs thereof, 
waives such proofs. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

6. INSURANCE. 

Evidence in action on fire insurance policy held to show that adjustment com- 
pany’s representative, appearing at scene of fire and adjusting another loss for 
one of defendants without proof of loss, represented defendants as adjuster. 

Letters from one defendant to its local agent advised him that ad- 
justment company was to adjust loss and latter company’s reports to de- 
fendant showed its authority to do so.. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

7. INSURANCE. 

Fire insurance companies’ failure to pay loss within 15 days elapsing be- 
tween their receipt of insured’s formal demand for payment and expiration ot 
time to furnish proofs of loss constituted refusal to pay, waiving proofs of loss. 

“Refusal,” used in reference to payment of money, means failure to 
to pay money when demanded. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

8. INSURANCE. 

Fire insurance company, electing to treat policy as in force by calling insured 
for examination pursuant thereto, with knowledge that no proof of loss was 
furnished within time fixed, cannot claim forfeiture on such ground. 

“Election” is choice of one of two rights or things, to each of which 
party choosing has equal right, but both of which he cannot have. ’ 
(For other cases, see Insurance, Dec. Dig. § 561.) 

9. INSURANCE. 
Evidence in actions on fire policies held to support court’s finding that there 
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was no change in ownership of insured property after policies were issued and 
that plaintiff was unconditional sole owner at time of loss. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 
10. INSURANCE. : tf oe 

Fraud or false swearing by insured must be intentional and willful to vitiate 
fire insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 553[1].) 
11. INSURANCE. ; Cs 

Insured’s unintentionally false statements on examination by insurer under 
fire policy held not ground for forfeiture thereof. 

(For other cases, see Insurance, Dec. Dig. § 548.) 

Campbell, J., dissenting. ’ 

Appeal from Circuit Court, Charles Mix County; A. B. Beck, Judge. 

Actions by J. Rex Alderman against the New York Underwriters’ Insurance 
Company of New York and against the Home Insurance Company of New York, 
respectively. Judgments for plaintiff, and defendants appeal. 

Affirmed. seas : 

Boyce, Warren & Fairbank, of Sioux Falls, for appellant Home Ins. Co. 

L. E. Waggoner, of Sioux Falls, for appellant New York Underwriters’ Ins. 
Co. 


Caster & Baker, of Lake Andes, and E. E. Wagner, of Pierre, for respondent. 


PHCNIX MUT. LIFE INS. CO., for Use of FIRST NAT. BANK OF 
LAWRENCEBURG, v. AZTNA INS. CO. 
Supreme Court of Tennessee. April 18, 1933. 
59 Southwestern Reporter (2d) 517. 


1. INSURANCE. 
Standard mortgage clause creates separate and independent contract between 


mortgagee and fire insurer (Code 1932, § 6175). 

(For other cases, see Insurance, Dec. Dig. § 581.) 
2. INSURANCE. 

_Where mortgage clause contains only an agreement by mortgagee to give 
notice of any change of ownership that may come to his knowledge, agreement is 
a “covenant” for breach of which action for damages will lie, and not a “condition” 
breach of which will defeat recovery on fire policy. 

(For other cases, see Insurance, Dec. Dig. § 328[1].) 

3. INSURANCE. 

Standard mortgage clause which provides that failure to give notice of change 
of ownership will render fire policy void creates “condition” which, if breached, 
will defeat recovery on policy (Code 1932, § 6175). 

(For other cases, see Insurance, Dec. Dig. § 328[1].) 

4. INSURANCE. 

Conveyance of insured property by one who had purchased it subject to trust 
deed was “change of ownership” within standard mortgage clause of fire policy 
and required notice to insurer, since equitable owner was real owner of insured 
property (Code 1932, § 6175). 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

5. INSURANCE. ; 

_That change of ownership did not increase fire hazard was immaterial, where 
notice of change was not given as provided in standard mortgage clause of fire 
policy (Code 1932, § 6175). 

(For other cases, see Insurance, Dec. Dig. § 328[1].) 

6. INSURANCE. 

Where fire policy was void as to original insured because he was not sole and 
unconditional owner in fee of insured property, assignee of note and trust deed 
could not predicate against insurer right deriving from insured. 

(For other cases, see Insurance, Dec. Dig. § 311[2].) 
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Appeal from Chancery Court, Lawrence County; Thomas B. Lytle, Chancellor, 

Suit by the Phoenix Mutual Life Insurance Company, for the use of the 
First National Bank of Lawrenceburg, against the Atna Insurance Company, 
From decree for complainant, defendant appeals. 

Reversed, and bill dismissed. 

H. D. Derrick, of Lawrenceburg, for complainant. 

John R. Aust, of Nashville, for defendant. 

GarVIN, Special Judge. 

This is a suit for the use of the holder of a promissory note secured by a 
deed of trust upon real estate to recover a loss sustained by a fire, which 
destroyed one of the buildings situated upon the land. The bill is predicated upon 
a fire insurance policy covering the building, issued by the defendant to the maker 
of the note and deed of trust, with a mortgage clause attached making the loss 
payable to the mortgagee as the latter’s interest might appear. The defense is 
the failure of the holder of the note and the trustee under the deed of trust, or 
either of them, to notify the defendant as required by the mortgage clause of a 
change in the ownership of the property after the issuance of the policy and 
before the fire. 

The facts are not in dispute. In the court below the complainant set the 
cause specially for hearing upon bill and answer, and it was so heard. The 
chancellor decreed in favor of the complainant, and the defendant prayed and 
was granted an appeal to this court. 

The policy in question with the mortgage clause attached was issued on 
August 20, 1927, insuring one Thomas J. Bailey as owner for a period of five 
years, or until August 20, 1932, against loss or damage by fire to the buildings 
situated upon the land, including the building that was subsequently burned. The 
policy, among other conditions, provided that: “If any change occurs in the 
title, possession or interest of the insured in the above mentioned property or any 
part thereof, except through succession by reason of the death of the insured, 
or if the insured shall not be the sole and unconditional owner in fee of said 
property * * * it is hereby understood and agreed that this entire policy is null 
and void, except wherein any of the conditions mentioned in this section of this 
policy are agreed to and endorsed hereon by an official of this Company in 
Chicago, Illinois.” 

At the date of the policy the said Thomas J. Bailey did not hold the legal 
title to the property and it does not appear that he was the equitable owner 
thereof.. He had in 1922 made a deed of trust of the land to one Thomas W. 
Pointer, trustee, to secure a note for 2,500, executed by him to the Nelson 
Mortgage Company; and on August 27, 1925, he sold and conveyed the property 
in fee to Richard F. Bailey and wife, subject to the deed of trust, the grantees 
assuming the deed of trust and executing to him two notes, for the payment of 
which he retained a lien upon the property. 

In the meantime the Nelson Mortgage Company had assigned the note and 
mortgage to the Phoenix Mutual Life Insurance Company, which was _ holding 
the same at the date of the policy; and in the mortgage clause which was 
attached to the policy the Phoenix Company was named as mortgagee. This 
clause is in the form commonly known as the “Standard Mortgage Clause” and, 
so far as material to be quoted, reads as follows: 

“Loss or Damage, if any, under this Policy shall be payable to Phoenix 
Mutual Life Insurance Company, Mortgagee (or Trustee) as interest may appear, 
and this insurance, as to the interest of the mortgagee (or trustee) only 
therein, shall not be invalidated by any act or neglect of the mortgagor or owner 
of the within described property, * * * nor by any change in the title or owner- 
ship of the property, nor by the occupation of the premises for the purposes 
more hazardous than are permitted by this Policy; * * * Provided, also, that the 
mortgagee (or trustee) shall notify this Company of any change of ownership or 
occupancy or increase of hazard which shall come to the knowledge of said 
mortgagee (or trustee) and, unless permitted by this Policy, it shall be noted 
thereon and the mortgagee (or trustee) shall, on demand, pay the premium for 
such increased hazard for the term of the use thereof; otherwise this Policy 
shall be null and void.” 
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By chapter 123 of the Pub. Acts of 1925, which appears in the Code of 1932 
as section 6175, the provisions of this clause, in substance and in almost the 
same verbiage, were enacted as the law in this state and made applicable to all 
“fire insurance policies held by a person, firm or corporation, as trustee, mort- 
gagee * * * or otherwise, payable to such person, firm or corporation, or other 
person as his interest may appear.” This statute was in force at the time the 
policy in question was issued. 

After the issuance of the policy with the mortgage clause attached, the 
following things occurred: 

On February 27, 1928, the Phoenix Mutual Life Insurance Company extended 
the maturity of the note until October 1, 1932, and later, to wit, on December 18, 
1929, sold and transferred the note and deed of trust to the First National 
3ank of Lawrenceburg, for whose use this suit is brought. On January 9, 1930, 
Richard F. Bailey and wife sold and conveyed the land in fee to Jack Bailey 
and wife for the recited consideration of $1 and the assumption by the grantees 
of the note and deed of trust. The fire occurred August 28, 1930. 

The bank and Pointer, trustee, knew of the conveyance by Richard F. Bailey 
and wife to Jack Bailey and wife at the time it was made, but gave no notice 
thereof to the defendant, although more than seven months elapsed before the 
fire occurred. The defendant had no knowledge or information of said convey- 
ance or of the other conveyances hereinbefore mentioned until after the fire. 

Upon the foregoing state of facts the chancellor rendered a decree in favor 
of the complainant for the stipulated value of the building that was destroyed 
and, as stated, the defendant has appealed to this court. In this court the defend- 
ant has assigned three errors, the first of which is the holding of the chancellor 
that the conveyance made after the issuance of the policy and the failure of the 
bank to give notice thereof to the defendant did not avoid the policy as to the 
bank. 

[1-3] It is recognized on both sides that the effect of the mortgage clause 
was to create a separate and distinct contract between the mortgagee and the 
insurance company. Laurenzi v. Atlas Insurance Co., 131 Tenn. 644, 655, 176 
S. W. 1022. This decision was rendered some ten years before the statute 
referred to was enacted. Notwithstanding the seemingly plain terms of the 
mortgage clause and of the statute, it is insisted for complainant that the failure 
to give notice did not render the policy void as to it for several reasons. One 
of these is that the provision in the mortgage clause for notice is only a covenant, 
for the breach of which an action for damages would lie, and is not a condition. 
This is true where, as in most of the cases cited by complainant’s counsel, the 
mortgage clause contained only an agreement on the part of the mortgagee to 
give notice of any change of ownership that may come to his knowledge. But 
where the mortgage clause provides in addition, as does the standard mortgage 
clause, that the failure mortgagee to give notice will render the policy void, the 
great weight of authority and sound reason sustains the proposition that this is a 
condition the breach of which will defeat recovery upon the policy. Cole v. Ger- 
mania Fire Ins. Co., 99 N. Y. 36, 1 N. E. 38; Newark Fire Ins. Co. v. Pruett, 75 
Colo. 564, 227 P. 823; Continental Ins. Co. v. Anderson, 107 Ga. 541, 33 S. E. 
887; Trust Co. of St. Louis v. Phcenix Ins. Co., 201 Mo. App. 223, 210 S. W. 98; 
Ormsby v. Phenix Ins. Co., 5 S. D. 72, 58 N. W. 301, 303; Pioneer S. & L. Co. v. 
St. Paul F. & M. Ins. Co., 68 Minn. 170, 70 N. W. 979: Hupfel & Sons v. Boston 
Fire Ins. Co., 55 Misc. 125, 104 N. Y. S. 659; Galantschik v. Globe Fire Ins. Co., 
10 Mise. 369, 31 N. Y. S. 32. The authorities upon this question are collected in 
3 Cooley, Briefs on Insurance, §§ 2393-2395. But in the opinion of the court the 
statute sets the quest at rest and leaves no room for the theory of a covenant. We 
quote the following from the case of Ormsby v. Phenix Ins. Co., supra, which is 
as pertinent in the construction of the statute as in the construction of the contract: 

“We think the term ‘provided,’ as here used, must be construed as a condition, 
for such is clearly the intention of the parties. ‘Provided’ is defined by Webster 
as: ‘On condition; by stipulation.’ Mr. Bouvier, in his Law Dictionary, says: ‘A 
Proviso always implies a condition, unless subsequent words change it to a 
covenant.’ Mr. Anderson, in his Dictionary of Law, says of ‘provided’: ‘No word 
better expresses a condition, and it is always so taken, unless the context shows 
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that the intent was to create a covenant. Rich vy. Atwater, 16 Conn. 409. In 
this case there appears to be nothing in the subsequent language of the agreement 
indicating that the term ‘provided’ is intended as a covenant. Therefore the 
clause in the mortgage contract that the insurance as to the interest of the 
mortgagee should not be invalidated by any act or neglect of the mortgagor or 
owner of the property insured ceases to be operative whenever there is a change 
of ownership or an increase of hazard that comes to the knowledge of such 
mortgagee, and he fails or neglects to give notice of the same to the insurer, 
and has permission for such change of ownership or increase of hazard indorsed 
on the policy. It is only upon compliance with these conditions that the insurer 
has agreed to so suspend the original stipulations in the policy.” 

[4] It is urged that the conveyance referred to did not work such a change 
of ownership as is contemplated in the mortgage clause. The argument is that 
by the deed of trust executed in 1922 the legal title was vested in Pointer, 
trustee, and the status of the legal title has not changed. But it is settled as a 
part of the insurance law of this state that the equitable owner is the real owner, 
so much so that the existence of a mortgage or deed of trust upon the property 
insured at the date of the issuance of the policy, though unknown to the 
insurer, is not a breach of a condition in the policy that the assured shall be the 
sole and unconditional owner. Hughes v. Millers’ Mut. Fire Ins. Co., 147 Tenn 
164, 246 S. W. 23, 28 A. L. R. 797. 

[5] Again, it is insisted that there is nothing to show that the conveyance 
complained of increased the hazard. But the mortgage clause provided for notice 
of a change of ownership whether the hazard was thereby increased in fact or not. 
A contract of insurance is a contract personal in its nature, and the insurer has 
the right to determine for itself whether it shall become obligated to a grantee 
of the assured or not. American Steam Laundry Co. v. Insurance Co., 121 Tenn. 
13, 113. 'S.. "W.. S94, 21 4%. BR: A. ON,.'S.)° 442. 

[6] Finally, it is said that T. J. Bailey had an insurable interest in the prop- 
erty, and hence that, without regard to the mortgage clause and without regard 
to the statute, the bank as assignee of the mortgage note and deed of trust is en- 
titled to the benefit of the insurance under the terms of the deed of trust, which 
required T. J. Bailey to maintain insurance upon the buildings payable to the 
Nelson Mortgage Company or its assigns. But this is to assert a right in the 
bank which is not independent of but derivative from T. J. Bailey and which must 
share the fate of Bailey’s right. It is true that T. J. Bailey had an insurable 
interest, but, having previously conveyed the property in fee simple to Richard 
F. Bailey, his only interest in it was as security for the performance by Richard 
F. Bailey of his agreement to pay the mortgage note and pay his own notes. This 
interest he undoubtedly could have insured as such, but not by a policy condi- 
tioned to be void if he was not the sole and unconditional owner in fee of the 
property. The policy was void as to T. J. Bailey; the complainant can predicate 
no right in him. 

The first assignment of error is sustained. This conclusion makes it un- 
necessary to consider the other two assignments. 

The decree of the chancellor is reversed, and the bill dismissed, with costs, 


ROSSON v. GROOM MUT. HAIL ASS’N. No. 3957. 
Court of Civil Appeals of Texas. Amarillo. Feb. 8, 1933. 
Rehearing Denied March 22, 1933. 

59 Southwestern Reporter (2d) 572. 


1, INSURANCE. 


Mutual insurance company properly assumed burden of pleading and proving 
matters which reduced total liability shown in face of policy (Rev. St. 1925, 
art. 4955). 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 

2. INSURANCE. 

Amount of expenses of mutual hail insurance association, where constituting 
about 20 per cent. of premium collections, held insufficient alone to raise jury 
question of their necessity and propriety (Rev. St. 1925, arts. 4955, 4956). 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 
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3. INSURANCE. 

Statute and mutual hail policy limiting insured’s recovery to pro rata share 
of sum realized from premiums after deducting expenses precluded insured’s 
participation in any reserve fund of mutual insurance company (Rev. St. 1925, 
art. 4955). 

(For other cases, see Insurance, Dec. Dig. § 496.) 

4, INSURANCE. 

Terms of statute restricting recovery against mutual hail insurance company 
must be read into hail policy (Rev. St. 1925, art. 4955). 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

§. INSURANCE. 

Hail policy clause in effect specifying amount of loss payable, fixed methods 
of computing loss, and did not establish liability for entire amount of policy in 
mutual insurance company, regardless of premiums and expenses (Rev. St. 1925, 
art. 4955.) 

Such clause provided in effect that in case of total destruction of the 
crop by hail the amount insured per acre should be paid by the associa- 
tion, and in case of partial destruction the association would pay the 
same percentage of the amount insured per acre as the grain destroyed 
bears to the crop, had no damage by hail occurred and that to determine 
the percentage of damage, no consideration would be made of the cost 
of cutting and threshing the portion not destroyed. 

(For other cases, see Insurance, Dec. Dig. § 496.) 

Appeal from District Court, Hutchinson County; E. J. Pickens, Judge. 

Suit by W. T. Rosson against the Groom Mutual Hail Association. From 
a judgment for defendant, plaintiff appeals. 

Affirmed. 

Lackey & Lackey, of Stinnett, for appellant. 

Stone & Guleke, of Amarillo, for appellee. 


SUPERIOR FIRE INS. CO. v. LEAL. No. 1320. 
Court of Civil Appeals of Texas. Waco. March 16, 1933. 
Rehearing Denied April 13, 1933. 

58 Southwestern Reporter (2d) 856. 


1. INSURANCE. 

Insurer, under mortgage clause in fire policy, held liable for damages caused 
by fire not exceeding amount payable under policy regardless of terms of agree- 
ment between mortgagee and mortgagor. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

2. INSURANCE. 

Mortgagee, under mortgage clause in fire policies, held not entitled to recover 
from insurer attorney’s fees provided for in note, though total mortgage indebt- 
edness was less than loss sustained, where attorney’s fees when added to amount 
of mortgage indebtedness exceeded loss sustained under policies. 

(For other cases, see Insurance, Dec. Dig. § 666.) 


Appeal from District Court, Bexar County, F. Stevens, Judge. 

Suit by Lorenzo Leal against the Superior Fire Insurance Company and 
others. From a judgment in favor of the plaintiff, the defendant named appeals. 

Reversed, and cause remanded for a new trial. 

T. M. West and Nat Hardy, both of San Antonio, for appellant. 

Ingrum & Smith and Ben S. Morris, all of San Antonio, for appellee. 

ALEXANDER, Justice. 


Lorenzo Leal sued the Superior Fire Insurance Company, Fred Collier, Rosa 
Lee Collier, and Albaugh-Wright Lumber Company, and alleged that on March 
25, 1930, Fred Collier and Rosa Lee Collier executed and delivered to the plain- 
tiff their note in the sum of $1,950 bearing 8 per cent. interest providing for the 
usual 10 per cent. attorney’s fees, and secured by.a deed of trust and mechanic’s 
lien contract on certain real property located in Airport City; that on March 26, 
1930, Fred Collier executed and delivered to plaintiff another note in the sum 
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of $100, bearing 8 per cent. interest, providing for the usual 10 per cent. attor- 
ney’s fees, and secured by a lien on the same property; that on the 4th day of 
June, 1930, the defendant insurance company executed and delivered to Fred Col- 
lier its policy of insurance covering the building located on the front end of the 
lot in question, insuring said Collier against loss by fire in the sum of $2,000; 
that on the same day the insurance company executed and delivered to Fred 
Collier its policy in the sum of $1,500 insuring him against loss by fire on the 
building located on the rear end of said lot. Both of said buildings were under 
construction at the time the policies were issued. It was further alleged that the 
loss payable clause or mortgage clause in each of said policies was in favor of 
the plaintiff as his interest might appear. The plaintiff alleged failure to pay the 
notes, the destruction of the two houses by fire and the filing of proofs of loss, 
and sought to recover from the insurance company so much of the proceeds due 
under said insurance policies as would be sufficient to pay the amount of said 
notes, interest, and attorney’s fees. It was alleged that Fred Collier, Rosa Lee 
Collier, and the lumber company were claiming some interest in the proceeds due 
under said insurance policies. The trial before the court without a jury resulted 
in a judgment for the plaintiff against the insurance company, the material part 
of the judgment reading as follows: “* * * That the plaintiff, Lorenzo Leal, 
do have and recover of and from the defendant Superior Fire Insurance Com- 
pany the sum of Two Thousand Three Hundred Ninety-six and 43/100 Dol- 
lars ($2,396.43), being the principal and interest due upon indebtedness of said 
Fred Collier secured by liens upon the property covered and insured by the fire 
insurance policies of the said defendant Superior Fire Insurance Company sued 
upon herein: and that said plaintiff, Lorenzo Leal, do have and recover of and 
from the said defendant Superior Fire Insurance Company the further amount 
of Two Hundred Thirty-nine and 64/100 Dollars ($239.64), being the attorney’s 
fees provided for in the notes evidencing said indebtedness. * * * ” The in- 
surance company appealed. 


[1] The trial court did not file any findings of fact or conclusions of law. 
Only two witnesses, Fred Collier and the insurance adjuster, testified as to the 
amount of loss. Collier testified that the building on the front of the lot, which 
was insured for $2,000, was a total loss, and that the damages to the building on 
the rear of the lot amounted to $300. The insurance adjuster estimated the dam- 
age to the building on the rear of the lot to be from eighty-five to one hundred 
dollars. If we assume that the court accepted the testimony of. Collier as he- 
ing correct, the insurance company was liable for a total loss of the building 
located on the front end of the lot in the sum of $2,000, and the sum of $300, 
that being the amount of the damage to the building on the rear end of the lot. 
In addition, the insurance company was liable for interest on said sum of $2,300 
at 6 per cent. per annum from January 5, 1931, sixty davs after filing proof 
of loss, to December 16, 1931, the date of the judgment, making the total amount 
of $2,434.16 as the extent of the insurance company’s liability. The court rep- 
dered judgment for a total sum of $2,636.07. The judgment, therefore, is not 
supported by the evidence. If the trial court had filed findings of fact so that 
we could ascertain the amount of the loss sustained as the result of the fire, we 
could reverse and render the judgment for the correct amount, but, since the 
evidence was conflicting and ro such findings were filed, we must reverse and 
remand the cause for another trial. 


[2, 3] On the date the judgment was rendered, Collier was indebted to the 
appellee as principal and interest on the notes in question in the sum of $2,214.40. 
The appellee contends, and the trial court was evidently of the same opinion, that, 
since the total amount of the principal and interest due on Collier's indebtedness 
to appellee was within, or less than, the amount of the loss sustained under the 
two policies, the appellee was entitled to recover, in addition to the principal and 
interest due on said notes, the 10 per cent. attorney’s fees provided for therein 
even though the total of said indebtednss with the attorney’s fees exceeded the 
amount of the loss sustained under the policies. In other words, appellee con- 
tends that his rights are fixed by the terms of the notes executed hy Collier, and, 
since Collier was liable for attorney’s fees upon his failure to pay the indebted- 
ness, the insurance company is likewise liable for such attorney’s fees even 
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though the debt with the attorney’s fees would exceed the damage caused by 
the fire. We cannot sustain this contention. The terms of the notes executed 
by Collier determined the extent of Collier's liability to the appellee, and, if 
such liability had not exceeded the full amount of the loss sustained under the 
policies, the appellee would have been entitled to recover the full amount of the 
principal, interest, and attorney’s fees as provided in the note; but the terms of 
the policies determined the extent of the insurance company’s liability thereunder. 
In no event could the insurance company be held liable for more than the amount 
which it agreed to pay under the policies, regardless of the terms of the agree- 
ment between Collier and appellee. It agreed to pay all direct loss or damage 
to the buildings by fire not exceeding the face value of the policies. The amount 
‘of damages caused by the fire fixed the maximum for which the company was 
liable, and its liability could not be enlarged by proof that Collier’s indebtedness 
to appellee exceeded this amount. 26 C. J. 360; 14 R. C. L. 1367, § 536. 

The judgment of the trial court is reversed, and the cause remanded for a 
new trial. 


MASTERS v. TNA INS. CO. No. 12757. 
Court of Civil Appeals of Texas. Fort Worth. Jan. 21, 1933. 
Rehearing Denied March 11, 1933. 
58 Southwestern Reporter (2d) 1043. 
1. INSURANCE. 
Insurer’s retention of premium after reduction of amount of fire policy did 
not alone justify construction thereof as giving extended insurance. 
(For other cases, see Insurance, Dec. Dig. § 665[2].) 
2. INSURANCE. 
Evidence of agent’s endeavor to secure renewal and of insured’s inquiry con- 
cerning premium held insufficient to warrant finding that fire policy was renewed. 
The evidence disclosed that after expiration of the original policy the 
agent wrote to the insured inclosing application for renewal and stating 
amount of premium. Later the insured called the agent and asked the 
amount of the premium, and the agent promised to find out the amount, 
and thereupon inclosed another insurance application to insured, who was 
not at home when the first application was sent. The application was nev- 
er filled out or signed, and insured while en route to see the agent was in- 
formed that his property had been destroyed by fire. 
(For other cases, see Insurance, Dec. Dig. § 665[2].) 


Appeal from District Court, Denton County; B. W. Boyd, Judge. 

Action by G. C. Masters against the AXtna Insurance Company. Judgment 
for defendant, and plaintiff appeals. 

Affirmed. 

George M. Hopkins, of Denton, for appellant. 

Thompson, Knight, Baker & Harris and Pinkney Grissom, all of Dallas, for 
appellee. 


HUDSON INS. CO. v. McKNIGHT et al. No. 1300. 
Court of Civil Appeals of Texas. Waco. March 23, 1933. 
Rehearing Denied April 20, 1933. 
58 Southwestern Reporter (2d) 1088. 
1. INSURANCE. 

Insured dwelling is “occupied” when it is in actual use by human beings, who 
are living in it as place of habitation, and it is “unoccupied” when it has ceased to 
be customary place of habitation. 

(For other cases, see Insurance, Dec. Dig. § 323[3].) 

2. INSURANCE. 

Fire policy provision fixing period of permissible nonoccupancy at 30 days 
did not permit temporary nonoccupancy beyond such limit without forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 323[4].) 
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3. INSURANCE. 
; Lack of occupancy of insured dwelling may be proved by circumstantial evi- 
dence. 
(For other cases, see Insurance, Dec. Dig. § 665[3].) 
4. INSURANCE. 
Whether dwelling was unoccupied for more than 30 days so that fire policy 
would be forfeited, held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[4].) 
Stanford, J., dissenting. 
Appeal from District Court, Limestone County; H. F. Kirby, Judge. 
Action by Dr. W. C. McKnight and others against the Hudson Insurance 
Company. From a judgment for plaintiffs, defendant appeals. 
Reversed and remanded. 
L. W. & B. D. Shepperd, of Groesbeck, for appellant. 
W. M. White, of Mexia, and J. E. & B. L. Bradley, of Groesbeck, for appellees. 


HOME INS. CO. v. LAKE DALLAS GIN CO., et al. No. 12752. 
Court of Civil Appeals of Texas. Fort Worth. Jan. 21, 1933. 
Rehearing Denied Feb. 25, 1933. 
59 Southwestern Reporter (2d) 305. 
1. INSURANCE. 

Whether proof showed agent’s duty to report to insurer insured’s violation 
of fire policy held determinable by common law rules of evidence; statute defining 
who are insurer’s agents being inapplicable (Rev. St. 1925, art. 5056). 

(For other cases, see Insurance, Dec. Dig. § 278[1].) 

2. INSURANCE. 

Agent’s knowledge that insured procured additional insurance held not charge- 
able to insurer (Rev. St. 1925, art. 5056). 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

3. INSURANCE. 
Policy should be liberally construed favorably to insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
4. INSURANCE. 
Right to claim forfeiture of policy may be lost by waiver or estoppel. 
(For other cases, see Insurance, Dec. Dig. § 371.) 
5. INSURANCE. 

Stipulation in fire policy forbidding waiver of provisions except by writing 
attached to policy could be waived by subsequent agreement or conduct. 

(For other cases, see Insurance, Dec. Dig. § 386.) 

6. INSURANCE. 

Insured being obligated hy fire policy to collaborate with adjuster to ascertain 
loss, lebor, and expense of collaboration held no basis for estoppel preventing in- 
surer from claiming forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 397.) 

7. INSURANCE. 

Insurer being obligated to determine fire loss, adjustment agreement forbidding 
waiver thereby of rights under policy held without consideration, and did not pre- 
clude insured from claiming waiver of violations of policy. 

(For other cases, see Insurance, Dec. Dig. § 397.) 

8. INSURANCE. 

Loss being determined by adjuster and insured within 91-day period allowed 
by fire policy for proofs of loss, insurer could not claim forfeiture for not tfur- 
nishing proofs within such period. 

(For other cases, see Insurance, Dec. Dig. § 561.) 
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9. INSURANCE. 

Adjuster’s investigating loss notwithstanding insurer’s knowledge that insured 
had violated fire policy waived forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 397.) 

10. INSURANCE. 

Omission, from adjuster’s agreement of loss, of inventory, incumbrances, ad- 
ditional insurance, and other details required by fire policy for proof of loss, held 
waived by adjuster. 

(For other cases, see Insurance, Dec. Dig. § 561.) 

On Motion for Rehearing. 
11. INSURANCE. 5 

Lienholder, suing with insured on fire policy and contending that adjuster’s 
determining loss waived defense of forfeiture, held bound by amount of loss fixed 
by adjuster’s agreement. 

(For other cases, see Insurance, Dec. Dig. § 566.) 

\poeal from District Court, Denton County; B. W. Boyd, Judge. 

Suit by the Lake Dallas Gin Company and arother against the Home Insurance 
Company of New York. Judgment for plaintiffs, and defendant appeals. 

Reversed and remanded. 


Thompson, Knight, Baker & Harris, Will C. Thompson, and Sol Goodell, all 
of Dallas, for appellant. 


George M. Hopkins, of Denton, for appellees. 


HANOVER INS. CO. OF NEW YORK v. STEVENSON. No. 12765. 
Court 6f Civil Appeals of Texas. Fort Worth. Jan. 28, 1933. 
Rehearing Denied March 11, 1933. 

58 Southwestern Reporter (2d) 1096. 
1. INSURANCE. 

Assured could waive right to 5-day notice of cancellation of fire policy or make 
oral agreement of cancellation independent of such time. 

(For other cases, see Insurance, Dec. Dig. § 229[1].) 

2. INSURANCE. 

Insurer’s notice of cancellation of fire policy to assured’s daughter who was 
looking after property but had no authority except to convey information. to as- 
sured held ineffectual. 

(For other cases, see Insurance, Dec. Dig. § 229[3].) 

3. INSURANCE. ’ ; 

Evidence held to sustain finding that assured, in telephone conversation with 
insurer's agent, did not agree to cancellation of fire policy before expiration of 5- 
day notice provided for in policy. 

(For other cases, see Insurance, Dec. Dig. § 235.) 

4. INSURANCE. 


\Whether assured accepted check of insurer’s agent for return of fire policy 
remium, believing that check was for cancellation to be effective after 5-day no- 


pr : 
tice provided for in policy, or whether he understood cancellation was to be effec- 
tive at once held for trier of facts. 
There was no notation on check to show policy was already canceled 
r would be canceled sooner than after expiration of 5-day period. 
(For other cases, see Insurance, Dec. Dig. § 668[1].) 
6. INSURANCE. 

\Where insured building was rendered untenantable by first fire, which was 
known to insurer when reducing policy amount, and later fires occurred before 
building was reStored to tenantable condition, insurer held not entitled to invoke 
10-day vacancy clause. 


(For other cases, see Insurance, Dec. Dig. § 389[8].) 
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7. INSURANCE. 

Insurer’s knowledge at time of delivery is waiver of known ground of invalidi- 
ty of policy. 

(For other cases, see Insurance, Dec. Dig. § 389[1].) 
8. INSURANCE. 

Where insurer promptly denied liability for fire loss, insurer waived proofs 
of loss. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

Appeal from District Court, Denton County; B. W. Boyd, Judge. 

Action by G. W. Stevenson against the Hanover Insurance Company of New 
York. From a judgment in favor of plaintiff, defendant appeals. 

E. G. Senter, of Dallas, for appellant. 

Geo. M. Hopkins, of Denton, for appellee. 


VERMONT MUT. FIRE INS. CO. v. VAN DYKE. 
Supreme Court of Vermont. Washington. May 2, 1933. 
165 Atlantic Reporter 906. 
1. INSURANCE. ; om 

Ordinary rule that law of place where contract is made governs validity and 
construction, held applicable to fire policy covering buildings in foreign country. 

(For other cases, see Insurance, Dec. Dig. §§ 125[2], 147[2].) 

2. INSURANCE. ’ 

Insurer having paid fire loss before discovering insured’s fraud could recover 
against insured. 

(For other cases, see Insurance, Dec. Dig. § 601.) 

3. INSURANCE. ; ; : ; 

Mortgagee to whom loss was payable under fire policy was merely insured’s 
appointee, and insured’s fraud precluded mortgagee from suing insurer. 

There was no contract between insurer and mortgagee, who was 
merely insured’s appointee, and mortgagee’s right to collect insurance 
was only derivative, and, because of insured’s fraud, mortgagee could not 
maintain suit on policy for his own benefit. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

4. INSURANCE. ; 

Insurer, which, before discovering insured’s fraud, paid fire loss by check 
payable to mortgagee and insured, who indorsed check to mortgagee, could not 
recover from mortgagee. 

Rule by which insurer’s recovery would be permitted from insured is 
ordinarily limited to payments inter partes and is inapplicable to third per- 

son to whom debtor has paid what he supposed he owed his creditor. 

(For other cases, see Insurance, Dec. Dig. § 601.) 


Exceptions from Washington County Court; Allen E. Sturtevant, Judge. 

Suit by the Vermont Mutual Fire Insurance Company against Claude Van 
Dyke. Judgment for plaintiff, and both parties bring exceptions. 

Reversed and rendered. 

Argued before Powers, C. J., and Slack, Moulton, Thompson, and Graham, JJ. 

Theriault & Hunt, of Montpelier, for plaintiff. 

Harry B. Amey, of Burlington, and Searles & Graves, of St. Johnsbury, for 
defendant. 

Powers, Chief Justice. 

Romauld Paradis, the owner of certain farm buildings in East Hereford, 
P. Q., took out a fire insurance policy thereon in the plaintiff company. By its 
terms, any loss thereunder was payable to the defendant, as mortgagee, as his 
interest might appear. This provisior was embodied in an “open mortgage” 
clause, so-called. The policy contained the usual provisions against incumbran- 
ces, change of title, and concealment or misrepresentation before or after loss— 
breach of which was to render the policy void. While the policy was in force 
and without change material here, some of the buildings covered were destroyed 
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by fire. In due time, Paradis executed a proof of loss and therein made oath 
that there was no other insurance on the property except one policy which was 
mentioned in the plaintiff’s policy. This was deliberately false. There was at 
that time a policy in the International Insurance Company, of Montreal, which 
Paradis had procured, covering a building insured by the plaintiff, to the amount 
of $3,500. 

Paradis also swore in the proof of loss that there was no incumbrance 
on the property, except the mortgage to the defendant. This, too, was deliberate- 
ly false. During the time the policy had been in force, Paradis had put three 
other mortgages onto the property covered, and these remained as incumbrances 
thereon at the time the proof of loss was executed. 

Relying upon the facts set forth in the proof of loss, and knowing nothing to 
the contrary, the plaintiff paid its share of the loss by a check payable to Paradis 
and the defendant. Paradis indorsed the check and turned it over to the defend- 
ant. The latter indorsed it, and passed it to the Colebrook Guaranty Savings 
Bank to which he was indebted on a loan for which he had pledged the Paradis 
mortgage. The check was credited accordingly. 

Later on, the plaintiff discovered Paradis’ fraud and false swearing; and 
having made an unsuccessful demand on the defendant for a return of the amount 
paid as aforesaid, brought this suit. The complaint is in the form of general as- 
sumpsit, with the money counts relied upon. On a general denial, the case was 
tried below by the court, and on facts found judgment was rendered for the 
plaintiff to recover the amount of the check referred to, with interest thereon. 
The defendant excepted. The plaintiff also excepted to the allowance of the de- 
fendant’s exceptions taken during the trial, and to the refusal of the court to 
grant a certified execution. 


[1] The defendant claims that this policy covering property in the Dominion 
of Canada was to be governed by the Canadian law. To this we cannot agree. 
There being nothing in the policy indicating that the parties intended anything 
to the contrary, the ordinary rulé that the law of the place where the contract 
was made is to govern its validity, its interpretation, and its construction, applies. 
Richards on Ins. § 76; 26 C. J. 38; Kustoff v. Stuyvesant Ins. Co., 160 Tenn. 208, 
212, 22 S.W.(2d) 356; Liverpool, etc., S. Co. v. Phenix Ins. Co., 129 U. S. 397, 
452, 458, 9 S. Ct. 469, 32 L. Ed. 788; Smith v. Anderson, 70 Vt. 424, 426, 41 A. 
441; Hartford S. B. Inspection & Ins. Co. v. Lasher Stocking Co., 66 Vt. 439, 
446, 29 A. 629, 44 Am. St. Rep. 859. 


The policy was executed in Vermont and is a Vermont contract, though this 
fact makes little if any difference, as we view the case. 


[2, 3] That the plaintiff could maintain a suit against Paradis to recover this 
money is to plain to be denied. That it made no contract with the defendant, 
that the latter’s right to collect the insurance was derivative, only, and that he 
was Paradis’ appointee, are propositions fully established by Girard v. Vermont 
Mutual Fire Ins. Co., 103 Vt. 330, 154 A. 666. That, because of Paradis’ fraud, 
the defendant could not have maintained a suit on the policy for his own benefit, 
necessarily results from that case. It is generally so held. Dawson vy. Insur- 
ance Co., 192 N. C. 312, 317, 135 S. E. 34; Jaskulski v. Citizens’ Mutual Fire Ins. 
Co., 121 Mich. 603, 605, 92 N. W. 98; St. Paul F. & M. Ins. Co. v. Ruddy (C. C. 
A.) 299 F. 189, 197; Wyley v. Federal Ins. Co., 136 Wash. 686, 689, 241 P. 292; 
Keith vy. Royal Ins. Co., 117 Wis. 531, 538, 94 N. W. 295. 

[4] It does not follow, however, that this suit can be maintained. The rule 
by which a recovery could be had from Paradis is, ordinarily, limited to payments 
inter partes and has no application to third persons to whom a debtor has paid 
what he supposed he owed his creditor. The rule is thus stated by Prof. Willis- 
ton: “When A, under a mistaken belief in his liability to B, on direction of the 
latter, pays C a claim which C has against B, A cannot recover the payment 
from C. If the payment was voluntarily and intentionally paid by A to C to 
satisfy the latter’s claim against B, and C had a genuine claim against B. it 
seems clear that no recovery should be allowed. C is a purchaser of the money 
for value and in good faith.” 3 Williston, Contracts, § 1574. 

In such cases, when the money is received by C, his rights are just what 
they would be if he had received it from B, as we shall presently see. 
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This action of assumpsit is an equitable action; and before it can be main- 
tained, it must be made to appear that the defendant has received money or its 
equivalent which, ex equo et bono, belongs to the plaintiff. Claflin v. Godfrey, 
21 Pick. (Mass.) 1, 6; Winslow v. Anderson, 78 N. H. 478, 102 A. 310 L. R. A. 
1918C, 173, 175; Williamson v. Johnson, 62 Vt. 378, 385, 20 A. 279,9 L. R. A. 
2I7, 22 Am. St: Rep, 117. 

This defendant was paid the amount of the check by appointment of Paradis. 
So far as the receipt of the money is concerned, he represented Paradis to the 
extent that in legal effect the payment discharged the plaintiff. But that is as 
far as the representation went. The defendant received the money as his own 
and to his own use. He received it from Paradis, by the hand of the plaintiff, 
aS a payment of or on a valid debt. The plaintiff paid it to him, not by force 
of any contract it had with him, but because it was directed by Paradis so to do. 
In this respect, the case is like Atwell v. Jenkins, 163 Mass. 362, 40 N. E. 178, 
179, 28 L. R. A. 694, 47 Am. St. Rep. 463, where Hoes induced Atwell to send 
money to Jenkins, Hoes’ lawyer. Matters so turned out that the money was not 
used for the purpose intended, and Atwell sued Jenkins to recover it. “It hardly 
needs to be said,” says Justice Holmes, “that this transaction made no contract 
between the plaintiff and the defendant. The plaintiff’s advance was to Hoes. 
When the money was received by Jenkins it was received by Hoes, as between 
them and the plaintiff; and, if the defendant kept it, that was by some arrange- 
ment hetween him and Hoes, with which the plaintiff had nothing to do.” Re- 
covery was denied. 

It must be kept in mind all along that this defendant has made no mistake 
and has been guilty of no fault. It was said by Chief Justice Tilghman in Bo- 
gart v. Nevins, 6 Serg. & R. (Pa.) 361, 368, that “no case had been shown, where 
an action for money had and received has been supported against a person who 
has received a just debt, without fraud.” The proposition embodied in this 
statement applies here. That case was this: A, having accepted two bills of ex- 
change, sent his clerk to the person who, as agent of different owners, had the 
bills in his custody, with instructions to take up one of them. The clerk, by mis- 
take, took up the other bill and brought it to A, who struck out his name under 
the acceptance. A few minutes later, he rewrote his name under the acceptance 
and sent it back to the agent of the owners, who received it and surrendered the 
other bill. It was held that the bill first given up was paid. 

In Walker v. Conant, 69 Mich. 321, 37 N. W. 292, 13 Am. St. Rep. 391, Van 
Riper obtained a sum of money from the plaintiff upon a forged mortgage, and 
out of it paid the defendant a debt he owed her. The money was honestly her 
due, and she had a right to receive it as she did. She gave up her securities in 
utter ignorance of the fraud perpetrated upon the plaintiff by Van Riper. It was 
held that the plaintiff could not recover the money which she had received. The 
decision was put on the ground that one who receives money in good faith, in 
the ordinary course of business, and for a valuable consideration, cannot be com- 
pelled to pay it back because it was fraudulently procured by the payor. 

So, too, in Rankin v. Chase Nat. Bank, 188 U. S. 557, 23 S. Ct. 372, 47 L. 
Ed. 594, 597, it was held that one who has in good faith received money in pay- 
ment of an existing debt, cannot be compelled to repay it when it subsequently 
appears that it was embezzled by the payor. 

Again, in State Nat. Bank v. United States, 114 U. S. 401, 5 S. Ct. 888, 29 
L. Ed. 149, a case wherein one Carter, by the connivance of a clerk in the office 
of the assistant treasurer of the United States, unlawfully obtained from that 
office money belonging to the United States, and to replace it delivered to the 
clerk money which he obtained by fraud from the plaintiff, it was held that, 
since the clerk had no knowledge of the fraud, the money could not be recovered. 

We do not overlook the fact that in the three cases just referred to the 
money was paid directly by the debtor and not by a third person as here. Their 
importance here lies in the proposition that the law regards payments made by 
third persons to be the same in effect. 

Thus in Winslow v. Anderson, 78 N. H. 478, 102 A. 310, L. R. A. 1918C, 173, 
the surety on a contractor’s bond, in good faith, received from the plaintiff more 
money than it turned out was due the principal. These payments were made on 
the latter's orders, and the money was applied by the surety to the principal's 
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business. Thereafter, it was discovered that the contractor’s account had been 
overpaid, and this suit was brought against the surety to recover the overpay- 
ment. It was held that there could be no recovery. “In legal effect,” says the 
court, the money was paid to Otto (principal) and by him to the defendant. 

In Ball v. Shepard, 202 N. Y. 247, 256, 95 N. E. 719, the court distinguishes 
cases where the fraud or mistake is between the parties to the suit and those 
where the mistake of the payor is induced by the fraud of a third person and 
the payee in ignorance of the truth receives the money in good faith; and holds 
that the case in hand was one of the latter class and that recovery could not be 
had. This case is of further interest in that it held that the fact that the pay- 
ment was made by check was of no consequence, inasmuch as it was paid, and 
that made it the same as though money had been paid in the first instance. Many 
cases could be cited to this point. 

Cincinnati Ins. Co. v. Rieman & Sons, 3 Ohio Dec. Reprint 280, is much in 
point here. The plaintiff insured Smith & Kissane under a policy which con- 
tained a clause making “the loss, if any, payable to H. Rieman & Sons.” A loss 
having occurred, the plaintiff, induced by the fraud of Smith & Kissane, paid 
the amount thereof to Rieman & Sons. Later, having discovered the fraud, the 
plaintiff brought this suit seeking to recover the amount so paid. It was held that 
the suit could not be maintained; that the fraud relied upon could not affect the 
right of Rieman & Sons to retain the money received by them in good faith in 
discharge of a just debt; and that, in legal effect, their situation was the same 
as if the money had been paid them by Smith & Kissane. This case was affirmed 
in Disn. 396, with approval of the proposition that a payment, made to a person 
on account of a just debt, when there is no fraud, express or implied, between 
the payor and payee, cannot be recovered. 

We regard Merchants’ Ins. Co. v. Abbott et al., 131 Mass. 397, as directly 
in point. There the plaintiff insured a woolen mill owned by Abbott, and it 
burned. At the time of the fire, Abbott owed Denny, Rice & Co. the sum of 
$4,000. Thereafter, Abbott assigned to Denny, Rice & Co., as security for the 
amount unpaid on said debt, his claim against the plaintiff on account of the fire. 
Still later, the plaintiff, in good faith and in ignorance of any fraud on Abbott's 
part, paid to Denny, Rice & Co. the amount at which the loss under the policy 
was adjusted. It subsequently developed that Abbott caused the fire and that 
his proof of loss was false and fraudulent. Then this suit was brought against 
Abbott and the members of the firm of Denny, Rice & Co. After calling atten- 
tion to the fact that the plaintiff was entitled to a recovery from Abbott, that 
Denny, Rice & Co. would have been obliged to return the money if they had par- 
ticipated in Abbott’s fraud, and that Denny, Rice & Co. could only have sued the 
plaintiff in Abbott’s name and subject to any defenses that the plaintiff had 
against him, the court held that the case was just as it would have been if the 
money had been paid by the plaintiff to Abbott, and by him to Denny, Rice & 
Co., and that the fact that the money was paid by the plaintiff to Denny, Rice & 
Co. did not affect the rights of the parties. A recovery against Denny, Rice & 
Co. was denied. This case was approved in Moors v. Bird. 190 Mass. 400, 410, 
77 N. E. 643, and is so well reasoned and so fully sustained by authorities cited 
in the opinion that we unhesitatingly adopt it as expressing the law of the case 
before us. To be sure, by the authority of the Girard Case, supra, the defendant 
here is an appointee, while in the case just reviewed, Denny, Rice & Co. was an 
assignee. But in respect of their rights now in question there is no difference 
in their legal standing. 

This view of the case renders unnecessary any consideration of the plaintiff’s 
exceptions, since trial errors, if any, were harmless in view of the result. 

Judgment reversed, and judgment for the defendant to recover his costs. 
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NORTHWESTERN FIRE & MARINE INS. CO. v. SEABOARD SAND & 
GRAVEL CORPORATION et al. No. 11330. 
District Court, E. D. New York. May 11, 1932. 
2 Federal Supplement 1019. 
1. INSURANCE. 


Insurer paying owner for loss of scow resulting from perils of sea became 
subrogated to insured owner’s rights, and was proper party to sue third party 
whose negligence allegedly caused loss. 

(For other cases, see Insurance, Dec. Dig. § 606[3].) 

In Admiralty. Libel by the Northwestern Fire & Marine Insurance Company, 
as insurer of Exner Sand & Gravel Corporation, owner of the deck scow Dick L,, 
against Seaboard Sand & Gravel Corporation, and Great Eastern Gravel Cor- 
poration. 

Decree for libelant against respondent last named, and a decree of dismissal 
as to the other respondent. 

Affirmed in F. (2d) : 

Purdy & Purdy, of New York City (by Edmund F. Lamb, of New York 
City), for libelant. 

Foley & Martin, of New York City (by J. A. Martin, of New York City), 
for Seaboard Sand & Gravel Corporation. 

Ernie Adamson, of New York City (by Nathan Feldman, of New York 
City), for Great Eastern Gravel Corporation. 

CAMPBELL, District Judge. 

This is an action to recover for damages caused by the breaking away during 
a storm of a deck scow, which was made fast alongside another scow at a buoy, 
and landing on a rock. 

I find the facts as follows: 

At all the times hereinafter mentioned and at the time of the trial, the libelant 
was a foreign corporation, organized and existing under and by virtue of the 
laws of the state of Minnesota. 

At all the times hereinafter mentioned and at the time of the trial, the Exner 
Sand & Gravel Corporation was a domestic corporation, organized and existing 
under and by virtue of the laws of the state of New York, and was the owner 
of the deck scow Dick L., herein referred to. 

Up to the time of the happening hereinafter described, the said deck scow 
Dick L. was tight, staunch, strong, and in every respect seaworthy. 

At all the times hereinafter mentioned and at the time of the trial, the re- 
spondent Seaboard Sand & Gravel Corporation was a domestic corporation, or- 
ganized and existing under and by virtue of the laws of the state of New York. 

At all the times hereinafter mentioned and at the time of the trial, the 
respondent Great Eastern Gravel Corporation was a domestic corporation, or- 
ganized and existing under and by virtue of the laws of the state of New York. 

At all the times hereinafter mentioned and for some time prior thereto, the 
respondent Great Eastern Gravel Corporation operated and controlled a certain 
dredge at Mt. Sinai, Long Island, where the said respondent loaded scows with 
gravel and sand. 

In connection with said loading of its scows, and for the convenience in 
such loading of the respondents, Seaboard Sand & Gravel Corporation and Great 
Eastern Gravel Corporation, the said respondent Seaboard Sand & Gravel Cor- 
poration placed, and at all the times hereinafter mentioned owned, a certain 
mooring buoy on Long Island Sound about %4 mile off M*. Sinai. 

At the request of the said Exner Sand & Gravel Corporaticn, and for the 
ccnvenier.ce of the said corporation and the Great Eastern Gravel Corporation, 
the said respondent Seaboard Sand & Gravel Corporation gave the said Exner 
Sand & Gravel Corporation permission to use, or allow the Great Eastern Gravei 
Corporation to use, from time to time, the said buoy for mooring the scows of 
the Exner Sand & Gravel Corporation thereat, before and after loading by the 
Great Eastern Gravel Corporation, but without the payment of any wharfage, 
the said Exner Sand & Gravel Corporation being merely a licensee. 

That during the times hereinafter mentioned and prior thereto, while said 
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buoy was so placed, the said respondent Great Eastern Gravel Corporation, with 
the consent of the said Exner Sand & Gravel Corporation, placed some of the 
boats of the said Exner Sand & Gravel Corporation at said buoy before and after 
loading. 

In connection with the aforesaid operations of its dredge at Mt. Sinai the 
respondent Great Eastern Gravel Corporation operated the steamtug Keating. 

The said steamtug Keating was at all the times hereinafter mentioned, and 
for some time prior thereto, employed by the respondent Great Eastern Gravel 
Corporation in removing scows from Port Jefferson Harbor for loading at the 
aforesaid dredge of the Great Eastern Gravel Corporation located at Mt. Sinai, 
and in mooring scows when loaded to the buoy, and in some instances returning 
them to Port Jefferson. 

That for some time prior thereto and until about 7:20 o'clock on the morning 
of the 18th day of September, 1928, when she was towed into Port Jefferson 
Harbor from Bridgeport, Conn., the said scow Dick L. was under charter from 
the Exner Sand & Gravel Corporation, its owner, to the above-named respondent 
Seaboard Sand & Gravel Corporation. 

That on said morning of the 18th day of September, 1928, at about 7:20 
o'clock, the said deck scow Dick L. was returned by the said respondent Seaboard 
Sand & Gravel Corporation to Exner Sand & Gravel Corporation, at Port Jeffer- 
son Harbor, and the said deck scow Dick L. was at that time tight, staunch, 
strong, and in every respect seaworthy. 

On the said morning of the 18th day of September, 1928, after delivery by 
the said Seaboard Sand & Gravel Corporation to the Exner Sand & Gravel Cor- 
poration of the said deck scow Dick L,., the said scow was, at about 8 o’clock 
a. m., at the direction of the respondent Great Eastern Gravel Corporation, taken 
in tow at the stakeboat owned and/or operated and maintained in Port Jefferson 
Harbor by the respondent Seaboard Sand & Gravel Corporation, by the steamtug 
Keating, and was thereupon, by direction of the respondent Great Eastern Gravel 
Corporation, towed by said steamtug out of the harbor of Port Jefferson to the 
aforesaid mooring buoy on Long Island Sound, off Mt. Sinai, where the said 
deck scow was, at about 10 o’clock a. m., moored by the said steamtug Keating 
on the easterly side of Bouker No. 71, lying at said mooring buoy, to await the 
convenience of the respondent Great Eastern Gravel Corporation in loading the 
said scow at its aforesaid dredge at Mt. Sinai. 

The said mooring buoy lies on the waters of Long Island Sound, about % a 
mile offshore, in a position unprotected from the winds and seas, especially with 
an easterly or northeasterly wind. 

When the steamtug Keating arrived at said buoy with the Dick L,., the 
Bouker No. 50 was moored at the buoy and the Bouker No. 71 was made fast 
to and astern of the Bouker No. 50, both of which boats were loaded with stone 
to be used in building the breakwater, and were not under the control of the 
respondent Great Eastern Gravel Corporation. 

The Dick L. was made fast on the easterly side of the Bouker No. 71 with 
bow and stern 4%4 inch dock lines of manilla rope, about two months old. 

The captain of the Dick L., a man of long experience on deep water vessels, 
and of some years’ experience on scows, believed a storm was approaching when 
the Keating moved the Dick L. from the stakeboat in Port Jefferson Harbor, 
and had read in the paper in the early morning, before leaving Bridgeport, about 
a cyclone headed north. 

There had been wind disturbances in the South, both on Sunday, September 
16th, and Monday, September 17th, and on Tuesday, September 18, 1928, at 9:30 
o’clock a. m., northeast storm warnings north of Virginia Capes to Boston were 
displayed at the New York station of the Weather Bureau. 

_The president and general manager of the Great Eastern Gravel Corporation, 
a licensed master mariner, had read in the paper the night before about storms 
on the Atlantic seaboard, and that there was a hurricane in Florida, expected to 
pass out to sea at Hatteras. 

The Bouker boats were loaded boats, not controlled by the Great Eastern 
Gravel Corporation. The Dick L. was light, and of necessity felt the force of the 
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wind and wave to a greater extent than the loaded boats. The day was cloudy, 
and the wind, while it was not high, was all during the day from the north or 
northeast. 

The Great Eastern Gravel Corporation received no storm warning that day 
and none was displayed where they were operating. 

It generally received warnings through captains employed by the respondent 
Seaboard Sand & Gravel Corporation, but made no inquiry of any that day. 

The Great Eastern Sand & Gravel Corporation had no telephone at the 
dredge, but the president and general manager, who lived in the vicinity, had a 
telephone in his house, but made no inquiry at the Weather Bureau Stations at 
New Haven or New York. 

What the captain of the Dick L., an experienced man, considered were warn- 
ings of a storm continued, and the Dick L. was not taken in to the dredge for 
loading, because the custom was to load two boats at the same time, and the 
Seaboard No. 16 and a dumper scow were being loaded, but one pocket of the 
dumper scow leaked and had to be dumped out and this caused the delay. 

About 7 o'clock p. m. on that day, the Seaboard No. 16 was moved out and 
made fast astern of the Bouker No. 71. 

The tide was low at Port Jefferson Harbor at about 8 o’clock p. m., but the 
Dick L. was light and could have been taken in there at any time, but the steam- 
tug Keating had been sent to Port Jefferson earlier in the evening, by the direc- 
tion of the respondent Great Eastern Gravel Corporation, and did not return 
until it was too late, because of wind and sea, to have taken in the Dick L. 

About 8 o’clock p. m. on that day, it having started to blow and make the 
sea choppy, and the captain of the Dick L., believing a severe storm was approacli- 
ing, put out a 7%4 inch towing hawser from the bow of the Dick L. to the bow 
of the Bouker No. 71, and also put a new 4% inch dock line on the bow, and 
shifted the 4%4 inch dock stern line from the Scow No. 71, and put it on the 
midship bitts of the No. 16, doubled up. 

The wind and the sea continued to rise, and at about 2:30 o’clock a. m. on 
September 19, 1928, the storm broke. About 3 o’clock a. m., on the said 19th day 
of September, 1928, the bow hawser of the Dick L. first parted, followed by the 
414 inch bow dock line, and she swung around and the stern line parted and the 
Dick L. went adrift, with the wind then blowing 60 to 70 miles an hour. 

The steamtug Keating, which was alongside the boats at the buoy, seeing 
that the Dick L. had broken adrift, made several attempts to get a heaving line 
aboard the Dick L. but was unsuccessful because of the heavy sea. 

Ali this time the Dick L. was drifting toward Mt. Sinai, a sandy beach, 
where it went ashore at about 4 o’clock a. m., but a rising tide later carried the 
Dick L. along the beach, and at 3 o’clock p. m. on September 19, 1928, the Dick 
L. finally and definitely went ashore on a big rock near the breakwater at Port 
Jefferson Harbor, and became a total loss. The captain of the Dick L. saved his 
life but lost all of his effects. The Dick L. had a 150-pound anchor aboard which 
her captain tried to put over, but was unable due to the high seas, and with the 
high wind and sea, the anchor would in all probability have been useless if it 
had been put out. 

The Bouker No. 71 and the Seaboard No. 16 also went adrift and went 
aground on the beach. 

Nothing happened to the mooring buoy in question or to its anchor, and the 
Reouker No. 50, which did not go adrift, rode out the storm at the buoy without 
damage. The dumper scow which was moored at the dredger rcde out the storm 
without injury. 

|1] The aforesaid loss and damage to the said deck scow Dick L., which 
resulted in her total loss and destruction, was caused or occasioned by perils of 
the sea, against which the libelant insured the Exner Sand & Gravel Corporation, 
and on account of which the libelant has paid to the Exner Sand & Gravel Cor- 
poration the total loss on the said scow, and has thereby become subrogated to 
the rights of the Exner Sand & Gravel Corporation in the premises. 

The libelant has paid and satisfied the Exner Sand & Gravel Corporation for 
the loss sustained, as hereinbefore set forth, and has thereby become subrogated 
to all the rights of the insured, and is the proper party to maintain this action. 
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No part of said sum has been paid to libelant or to the Exner Sand & Gravel 
Corporation although duly demanded. 

The jurisdiction of this court is admitted. 

On the facts as found, the Great Eastern Gravel Corporation was solely at 
fault. 

The Seaboard Sand & Gravel Corporation was without fault, as the mooring 
buoy was not disturbed nor was its anchor or chains, and the only boat at the 
buoy whose lines held was the Bouker No. 50, and she rode out the storm without 
damage, moored to the said mooring buoy. 

The Dick L. was not under charter to Seaboard Sand & Gravel Corporation 
on the 18th or 19th days of September, after she was delivered at about 7 :20 
a. m. on September 18, 1928, in Port Jefferson Harbor, to her owner Exner Sand 
& Gravel Corporation, and was not under the control of the Seaboard Sand & 
Gravel Corporation when moored at the buoy or when she was damaged. 

It is true that the Seaboard Sand & Gravel Corporation originally paid the 
Exner Sand & Gravel Corporation for the charter hire for the day ending on 
September 19th one day too many, but this was corrected by a repayment to the 
Seaboard Sand & Gravel Corporation by Exner Sand & Gravel Corporation of 
the one day excess charter hire of the Dick L., which had been paid by mistake 

The Seaboard Sand & Gravel Corporation made no representations whatever 
to Mr. Exner, the president of the Exner Sand & Gravel Corporation, with 
reference to the mooring buoy in question, but at his request granted the Exner 
Sand & Gravel Corporation permission to moor, or to allow the Great Eastern 
Gravel Corporation to moor, the Exner Sand & Gravel Corporation boats from 
time to time at the stakeboat without payment of any wharfage. 

The Exner Sand & Gravel Corporation, with reference to said mooring buoy, 
was a mere licensee, but in any event, no damage came to the Dick L. by reason 
of any defects in the mooring buoy or its anchor or chains. 

[2]. The said Dick L. was under the control of the respondent Great Eastern 
Gravel Corporation from as early as the time she was moored out by the Keating 
from the stakeboat in Port Jefferson Harbor and during all the times hereinafter 
mentioned, and the Great Eastern Gravel Corporation was bound to exercise 
reasonable care for the safety of the Dick L. while under its control. 

The said Dick L. was in all respects seaworthy and provided with good, 
strong lines and without motive power. 

It is true that Mr. Exner, the president of the Exner Sand & Gravel Cor- 
poration, was familiar with the said mooring buoy, and not only consented to 
its use as a mooring place for his company’s boats but secured the consent of the 
Seaboard Sand & Gravel Corporation to its use; but that did not excuse negli- 
gence on the part of the respondent Great Eastern Sand & Gravel Corporation 

[3] The Dick L. with her 13 feet of freeboard when light, as she was on 
that day, presented too large a surface to the wind, in case of a gale, for her 
safety, and when it was found that there was no chance of loading her that 
day, she should have been placed in a safe berth and not have been left at the 
unprotected mooring buoy. 

The situation presented by the Dick L. was very different from a boat that 
had been loaded and due to the condition of the tide could not be towed into the 
safe harbor of Port Jefferson, because the draft of the Dick L., which was light, 
was such that she could have been taken into the harbor, even at low tide, and 
should have been taken by the Keating when she went to Port Jefferson. There 
Were seaboard tugs in Port Jefferson Harbor whose assistance was not reques:ed 
by the respondent Great Eastern Gravel Corporation. 

The weather conditions were and had been threatening, and with the con- 
tinued north and northeast winds during all of the 18th of September, after the 
Dick L. was moved from Port Jefferson Harbor, and the knowledge of the storm 
conditions which the president and general manager of the Great Eastern Gravel 
Corporation had, through the papers and from his experience as a_ licensed 
master mariner, he should have appreciated the danger threatened by the dis- 
turbed conditions of the wind at the South. 

[4] There was no Weather Bureau station at Mt. Sinai or Port Jefferson, and 
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while it is the duty of all shifting and towing boats, and their owners and 
agents, to keep themselves informed of storm warnings, if posted where they 
can be readily obtained, it does not seem to me that, at places remote from 
Weather Bureau stations, the individual or corporation directing the loading of 
boats is under an obligation to ascertain such facts by calling up stations some- 
what remote, where the wind conditions are radically different, if there are no 
indications of a storm at the place where the boat then is. 

The conditions at Mt. Sinai on the day in question indicated an approaching 
storm, and the Great Eastern Gravel Corporation, through the knowledge that 
its president and general manager gained of weather conditions along the Atlantic 
coast line, from the papers the night before, and the threatening conditions on 
the day in question, which he as a master mariner should have understood, to- 
gether with continued north and northeast winds, so put the said respondent on 
notice as to make it guilty of negligence in not having made an effort to ascertain 
what storm warnings had been issued, and in failing, until it was too late, to 
make the attempt to shift the Dick L. to a place of safety. 

The captain of the Dick L., a boat without motive power, equipped with 
good lines, did all in his power to strengthen his lines and put out new lines, 
and likewise put out the anchor with which she was equipped, and the said scow 
and its owner, the Exner Sand & Gravel Corporation, were without fault. 

I find as conclusions of law: 

That the respondent Great Eastern Gravel Corporation, in whose care and 
custody and under whose control the Dick L. was from the time she was taken 
in tow in Port Jefferson Harbor, and during all the time hereinafter mentioned, 
by itself, its agents, servants, or employees, for whose actions it was responsible, 
negligently and carelessly, in the face of indications of an approaching storm, took 
the deck scow Dick L. in tow and moved her out of Port Jefferson Harbor and 
moored her at the unprotected and exposed mooring buoy on Long Island Sound, 
about %4 a mile off Mt. Sinai; and in the face of continued indications of an 
approaching storm, negligently and carelessly allowed the said deck scow Dick L. to 
remain at said unprotected and exposed mooring buoy until by the force of the 
wind and sea her lines parted and she went adrift, finally coming to rest on a 
large stone which broke her bottom, causing such damage that she became a 
total loss, and that said respondent Great Eastern Gravel Corporation was solely 
at fault. 

That the respondent Seaboard Sand & Gravel Corporation was wholly without 
fault. 

That the libelant, the Exner Sand & Gravel Corporation, and the deck scow 
Dick L., and all persons for whose actions they or either of them were respon- 
sible, did not in any way negligently cause or contribute to the damage to the 
deck scow Dick L. . 

That the libelant is entitled to a decree against the respondent Great Eastern 
Gravel Corporation, with interest and costs and the usual order of reference, and 
the respondent Seaboard Sand & Gravel Corporation to a dismissal of the libel 
with costs against the libelant. 

That a decree may be entered in accordance with this opinion. Settle decree 
on notice. 

If this opinion is not considered a sufficient compliance with rule 46% of the 
Rules in Admiralty (28 USCA § 723), proposed findings of fact and conclusions 
of law in accordance with this opinion may be submitted for the assistance of 
the court as provided by the rules of this court. 


ST. PAUL FIRE & MARINE INS. CO. v. PURE OIL CO. 
UNITED STATES MERCHANTS’ & SHIPPERS’ INS. CO. v. SAME. 
Nos. 222, 223. 

Circuit Court of Appeals, Second Circuit. March 13, 1933. 

63 Federal Reporter (2d) 771. 


2. INSURANCE. 

Mere statement in marine insurance policy of amount of insurance does not 
create valued policy; the phrase “valued at” being usual form of advance stip- 
ulation of damages. 

(For other cases, see Insurance, Dec. Dig. § 475.) 
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3. INSURANCE. 

Absent fraud, valued marine policy of insurance is conclusive as to damages, 
since “valued insurance” is only an instance of stipulated damages. 

(For other cases, see Insurance, Dec. Dig. § 475.) 

4, INSURANCE. Soil 

Certificates of marine insurance issued after loss known to both parties could 
not affect rights of parties, since they were without consideration and void. 

(For other cases, see Insurance, Dec. Dig. § 127.) 

5. INSURANCE. 

“Provisional applications” for marine insurance are merely requests for cer- 
tificates, and not intended as temporary “binders,” since “binders” are documents 
which are delivered to assured to stand until policies are issued. 

(For other cases, see Insurance, Dec. Dig. § 130[1].) 

6. INSURANCE. 


Where liability of marine insurers was for sales price of crude oil, port of 
destination on date of sailing, settlement by parties on field price of $1.60 a bar- 
rel as base, when field price was not more than $1, was material mistake of fact, 
justifying recovery by insurers. 

(For other cases, see Insurance, Dec. Dig. § 601.) 

7, INSURANCE. 


In action by marine insurers for money paid through mistake in settlement 
of cargo loss, deduction of premiums held essential, but tender before suit un- 
necessary. 

(For other cases, see Insurance, Dec. Dig. § 601.) 

Appeal from the District Court of the United States for the Southern Dis- 
trict of New York. 

Separate actions by St. Paul Fire & Marine Insurance Company and the 
United States Merchants’ & Shippers’ Insurance Company against the Pure Oil 
Company for the recovery of money paid under mutual mistake of fact, which 
were consolidated. From judgments, on directed verdicts, dismissing the com- 
plaints [58 F.(2d) 393], plaintiffs separately appeal. 

Judgments reversed, and new trials ordered. 

Kirlin, Campbell, Hickox, Keating & McGrann, of New York City (Delbert 
M. Tibbetts and Richard L. Sullivan, both of New York City, of counsel), for 
appellants. 

Hatch & Wolfe, of New York City (Carver W. Wolfe, of New York City, 
of counsel), for appellee. 

Before L. Hand, Swan, and Augustus N. Hand, Circuit Judges. 

L. Hanp, Circuit Judge. 


This appeal arises in two consolidated actions to recover money paid under a 
mistake of fact. The plaintiffs are marine underwriters which had insured a 
cargo of oil aboard a lighter at Sinco, Texas, bound for a steamer in the harbor. 
Another steamer collided with and sank the lighter, and the oil was lost; for it 
the plaintiffs in May, 1922, settled with the defendant at $2.75 a barrel. Being 
subrogated to-its cause of action against the steamer, they brought a suit in the 
admiralty, and succeeded on the merits. In settling the damages they were un- 
able to find evidence of the value of the oil at more than $2.19, which they were 
forced to accept by way of compromise. They thereafter sued the defendant 
for the difference, on the theory that the settlement at $2.75 a barrel had been 
made under a mutual mistake of both parties. At the close of the evidence both 
sides moved for a verdict, which the judge directed for the defendant. 

[1] The plaintiffs had issued separate policies to the defendant, the only ma- . 
terial part of which was as follows: “Valued, premium included, at sales price 
port of destination on date of sailing.” The destination of the oil was Marcus 
Hook, Philadelphia, the date of sailing, December 14, 1921. Curtin & Brockie 
were insurance brokers and agents for the plaintiffs; they had issued the policies, 
which were approved by the home offices on November twenty-ninth and Decem- 
ber fourteenth; neither party contends that the second policy was not in force 
when the loss occurred. On December 12, 1921, the defendant reported the pro- 
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posed shipment to Curtin & Brockie, who made out two “provisional applica- 
tions,” one for each assurer. These contained the words, “valued at $2.75 per 
bbl. as per O. P.” (open policy). Curtin & Brockie initialled these and sent 
them to the respective offices of the plaintiffs, and on February 20, 1922, issued 
and delivered to the defendant two “certificates of insurance,” signed by the un- 
derwriters. One of these reads as follows: “This company insured The Pure Oil 
Company under and subject to the conditions of open policy No. 24817 in the 
sum of $107,729. on % interest on 78,348.36 bbls. Mexia crude oil Valued at 
$215,458. ($2.75 per bbl. vessel lost or not lost)”; the other was in substance the 
same. At the time when the two certificates were issued, the plaintiffs had learn- 
ed of the loss and had received from the defendant a claim and an invoice of 
the eargo representing its value as $2.75. Later, but before paying the loss in 
May, 1922, Curtin & Brockie received from the defendant detailed information 
as to how the figure was reached; it was on the base of $1.60 as the price of 
crude oil in the Mexia field from which the cargo had come. On the trial the 
only evidence of the price of crude oil in the Mexia field was a small contract 
at $1.25 early in November, and the “posted” field price of two large companies. 
This ‘ ‘posted” price was that on which the companies settled with the lessors of 
wells they operated, and which they used in intercompany accounts. It had heen 
seventy-five cents until December fifteenth, when it went up to one dollar, where 
it staved for the balance of the month. The defendant had apparently fixed its 
price from a large contract at $1.50, which it had raised to $1.60 because it thought 
that oil was rising in value. But it made no proof as to value, and the contract 
cannot be considered. 

2, 3] Had the certificates been issued before the loss, and perhaps before 
knowledge of it, we may assume that the coverage would have been of a “valued 
risk.’ Though the mere statement of the amount of insurance does not create a 
valued policy, the phrase, “valued at,” is the usual form for stipulating damages 
in advance. Snowden y. Guion, 101 N. Y. 458, 5 N. E. 322; cf. Williams v. Con- 
tinental Ins. Co. (D. C.) 24 F. 767. Whether such a policy could be reformed 
for mutual mistake, or payment recovered, may depend upon what was — 
We might for example agree that if the parties had fixed the value by the list 
of quotations of a produce exchange, and it could be shown that they used one 
of a different date, the contract would not hold. That would be because they 
really have meant to take that publication as authoritative, and not the market 
price as ascertained from any other source. It does not follow that it is enough 
for an underwriter merely to show a disparity between the insurance and what 
the court may find to be the market price; such agreements are meant to be con- 
clusive. It is exactly to preclude inquiries into the issue, that the parties take 
out valued insurance at all; they mean to substitute their present assessment for 
the result of later controversy. In the absence of fraud this is as conclusive as 
in the case of any other damages; and indeed valued insurance is only an in- 
stance of stipulated damages. Empire Dev. Co. v. Title G. & T. Co., 225 N. Y 
53, 58, 121 N. E. 468. Therefore, if the certificates had measured the under- 
writers’ obligations, we may say arguendo that they would have fixed them at 
$2.75. In any case it is plain that the provisions of the policy could not prevail. 
These did not conflict with the certificate: “sales price at destination on date of 
sailing” might be $2.75 a barrel. The certificates were apparently an, effort to fix 
the meaning of that clause by subsequent contract, on which indeed the premium 
was adjusted. Phoenix Ins. Co. v. De Monchy, 18 Asp. M. Rep. N. S. 7 

[4-6] But the certificates were issued after the losses were known to both 
parties, and a claim had been made, and thus at a time when they could not affect 
the parties’ rights except as an accord, to which the later payment might be a 
satisfaction. Ins. Co. of N. A. v. Willey, 212 Mass. 75, 98 N. E. 677; Harman v. 
Kingston, 3 Camp. 150; J. Aron & Co. v. U. S. Lloyds (D. C.) 275 F. 443. N. Y. 
& Oriental S. S. Co. v. Auto Ins. Co., 37 F.(2d) 461 (C. C. A. 2), does not hold 
the contrary, though it is true that the case might have been disposed of on the 
ground we take. Apparently the point was not raised: as it was not in Pheenix 
Ins. Co. v. De Monchy, supra. Nor were the “provisional applications” intended 
as “binders” pro tempore. “Binders” are documents delivered to the assured be- 
fore any policy is issued. intended to stand in its place until it can be made out. 
These applications, as their name implies, were no more than requests by the 
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assured for a certificate. No counterfoil was delivered to it, and the transaction 
remained in fieri until the certificates were issued. Nor can the certificates be 
treated as an accord, a settlement of the risk. They may indeed have been in- 
tended as a declaration or even a promise that the loss would be treated as 
“valued,” but as promises they were without consideration, the loss being already 
known. They were nudum pactum. It can certainly make no difference in the 
obligation to pay an amount not due, that the person paying has said in advance 
that he would pay it. Since therefore the underwriters were liable only for sales 
price at destination, and since both sides fixed this with the field price as a base, 
they were under a mutual mistake of fact which was material, if it actuated the 
payment. 

That it did so actuate it, is clear unless it appeared that-the plaintiffs sup- 
posed themselves bound to pay $2.75 a barrel. There would be no reason to be- 
lieve so, except for the issuance of the certificates. These were in form a prom- 
ise to pay, as we have said; as contracts we may assume that a unilateral mis- 
take as to the plaintiffs’ duty to issue them would not excuse performance. But 
whether the payment was due to the plaintiffs’ belief that they were under a 
duty to treat the loss as valued, is a question of fact. The evidence does not jus- 
tify the conclusion that the plaintiffs paid for that reason; on the contrary, it 
appears without contradiction that those who settled the loss, did so on the no- 
tion that it was an “open” policy, that $1.60 was the field price, and that that 
price was the nearest way to ascertain the sales price at destination, which was 
that which alone bound them. This was very natural, since it was extremely 
improbable that they should have considered themselves bound by such a certifi- 
cate, issued after the loss was known to be fixed. Even if they had paid because 
they thought the certificates compelled them to do so, they would still have heen 
mistaken, but perhaps that would have been a mistake of law and we should be 
faced with that most unfortunate doctrine. But as the record stands there is no 
reason to suppose that this was the motive of the payment. 

[7] The evidence that the market price at Mexia was less than $1.60 on De- 
cember 14, 1921, is extremely scanty; the “posted” prices are certainly not con- 
trolling. However, no objection was raised to the testimony except that the only 
proper measure was the price at Marcus Hook, which was not sufficient. At the 
end of the case the defendant moved generally for a verdict, without at any time 
suggesting that the evidence as to the price was not enough. The judge found 
that the price was not more than one dollar, and the defendant does not quetsion 
the finding. It seems to us that the “posted” prices were admissible, when 
coupled with proof that there were no sales. The issue of value was at best 
hard of proof; it is usually better to allow some latitude even at the risk of er- 
ror than to turn away a suitor with empty hands. Upon another trial the issue 
may come up in very different form, but upon this one we should have accepted 
any estimate within measurable limits. The premium must of course be deducted, 
hut as this is an action for money paid, no tender before suit was necessary. 

Judgment reversed; new trial ordered. 
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ACCIDENT 


THE FIDELITY & CASUALTY CO. OF NEW YORK vy. PHELPS et ux. 
No. 746. 
District Court, S. D. West Virginia, Bluefield Division. Sept. 12, 1932. 
3 Federal Supplement 19. 
1. INSURANCE. 


In suit to cancel accident policy, evidence held insufficient to establish allega- 
tion that insured’s statement in application that he was in sound condition men- 
tally and physically was false, but showed that insured in good faith made war- 
ranty believing that vision of one of his eyes, which was found to be greatly 
impaired after accident, was good. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

2. INSURANCE. 

Insured, in answering questions in application for accident policy, was only 
bound to exercise good faith, and no forfeiture could be had by insurer except 
on showing of fraud. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

3. INSURANCE. 

General statement by applicant for accident insurance respecting mental and 
physical condition is only “representation,” not “warranty,”. unless something 
occurs within relatively recent time calling certain condition to applicant’s atten- 
tion. 

(For other cases, see Insurance, Dec. Dig. § 265.) 

In Equity. Suit by the Fidelity & Casualty Company of New York against 
J. F. Phelps and wife. 

Decree for defendants dismissing the bill. 

Affirmed in 64 F.(2d) 233. 

French, Easley, Easley & French, of Bluefield, W. Va., for plaintiff. 

Richardson & Kemper, of Bluefield, W. Va., for defendants. 


FIDELITY & CASUALTY CO. OF NEW YORK v. PITTENGER. No. 4969. 
Circuit Court of Appeals, Third Circuit. Feb. 28, 1933. 
63 Federal Reporter (2d) 880. 
INSURANCE. 


Where evidence as to whether insured’s death was accidental or suicidal was 
such that reasonable men might have drawn different conclusions, question was 
_ properly submitted to jury in action on accident policy excluding liability in 
event of suicide. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

Appeal from the District Court of the United States for the District of New 
Jersey; William Clark, Judge. 

Action by Gertrude Lynch Pittenger against the Fidelity & Casualty Com- 
pany of New York. From judgment for plaintiff, defendant appeals. 

Affirmed. 

Edwards, Smith & Dawson, of Jersey City, N. J. (Edwin F. Smith and 
‘Charles M. James, both of Jersey City, N. J., of counsel), for appellant. 

Ward Kremer, of Asbury Park, N. J. (Hayden Proctor, of Asbury Park, 
N. J., of counsel), for appellee. 

Before Buffington, Woolley, and Davis, Circuit Judges. 

Per Curiam. 

In the court below, the plaintiff, Mrs. Pittenger, the beneficiary in a policy 
of insurance issued by defendant company on the life of her husband, with a 
double indemnity clause in case his death resulted from “bodily injury sustained 
* * * through accidental means (excluding suicide, sane or insane, or any 
attempt thereat, sane or insane), and resulting directly, independently and ex- 
clusively of all other causes, in * * * death * * *,” recovered a verdict 
and, on entry of judgment thereon, the defendant took this appeal. 

The sole question here arising is whether the court erred in refusing de- 
fendant’s request for binding instructions. No principle of law is involved and 
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no precedent is established by our determination. The issue of suicide or accident 
was one which depended on the facts proven by different, and in some cases 
varying, witnesses and the inferences to be drawn therefrom, coupled with the 
fact of the absence of any motive on the part of the decedent to end his life. 
A recital of those proofs in detail would throw no light on insurance law and 
the case narrows itself to the question whether it was the duty of the trial judge 
to hold the decedent committed suicide, or whether it was the providence of a 
jury to determine that question of fact. 

The members of this court have individually studied the proofs and col- 
lectively discussed them, and we have reached the unanimous conclusion that, 
taken as a whole, men of reasonable minds could have fairly drawn the conclu- 
sion that the death of the insured was accidental and not suicidal. Such being 
the nature of the proofs and attendant circumstances, the trial court committed 
no error in refusing to decide the case was one of suicide. Consequently, its 
judgment is affirmed. 


O'BRIEN v. MASSACHUSETTS BONDING & INSURANCE CO. No. 9153. 
Circuit Court of Appeals, Eighth Circuit. Feb. 23, 1933. 
64 Federal Reporter (2d) 33. 
1. INSURANCE. 


Under evidence, death resulting from taking germ into system on food held 
not due to “accident” within accident policy. 

The policy covered accidental death resulting directly and exclusively 

of all other causes from bodily injury sustained solely through external, 

violent, and accidental means. In the present case the evidence showed 

that if a microscopic germ was transported by food in itself pure and 
wholesome, such germ was incapable of harm to human system unless it 
contacted with some lesion, injury, or disease already lurking there. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

3. INSURANCE. 

Beneficiary suing on accident policy must show death resulted from bodily 
injury claimed and within terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

Appeal from the District Court of the United States for the Eastern District 
of Missouri; Charles B. Faris, Judge. 

Action by Alice Grace O’Brien against the Massachusetts Bonding & Insur- 
ance Company. Judgment for defendant, and plaintiff appeals. 

Affirmed. 

Randolph Laughlin, of St. Louis, Mo., for appellant. 

Robert A. Holland, Jr., of St. Louis, Mo. (Forrest C. Donnell, Jacob M. 
Lashly, and Holland, Lashly & Donnell, all of St. Louis, Mo., on the brief), for 
appellee. 

Before Stone, Van Valkenburgh, and Bocth, Circuit Judges. 

VAN VALKENBURGH, Circuit Judge. 

Patrick J. O’Brien had a policy of accident insurance in the appellee com- 
pany insuring him—and his beneficiary, appellant herein, in case of accidental 
death—against “the effects resulting directly and exclusively of all other causes 
from bodily injury sustained solely through external, violent and accidental 
means (excluding suicide, sane or insane).” The principal sum, in case of death, 
was $5,000. 

March 19, 1925, insured, as inspector of transportation for the Wabash Raii- 
road, dined with the vice president and general manager of the railroad in the 
private car of the latter at Moberly, Mo. Two or three hours later insured be- 
came ill, complaining of pain in his stomach. He returned next day to his home 
in St. Louis, where he became so ill that a physician was summoned. Dr. Kane, 
physician in charge, testified that he found him vomiting, that he had abdominal 
distention, and was complaining of intense pain and cramps. The case was diag- 
nosed as acute gastrointestinal infection. Treatment at home continued until 
April 11, 1925, when he was removed. to a hospital; there an operation was 
performed, and a very large liver abscess was found containing a large amount 
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of pus. The postoperative diagnosis was abscess of the liver. A second operation 
was performed April 22, 1925, in which an abscess cavity was found between the 
fascia and the peritoneum. It contained colon baccillus pus. Dr. Kane says: 
“After the second operation Mr. O’Brien continued the course of an individual 
who had a general systemic infection, a general toxemia.” He had, in course, an 
acute nephritis, an acute inflammation of the kidneys, and septic-miocarditis. As 
his disease progressed his heart muscle degenerated. He died April 29, 1925. Dr. 
Kane further testified that: 

“The toxins that were developed by the micro-organisms were what was 
making an attack on all these vital organs. It is not a microbe infection by one 
particular germ all the time. It is a mixed infection. We get a mixed infection 
with a streptococcus and staphylococcus and colon bacillus. In this case the one 
that was demonstrated was the staphylococcus which was found after the origina! 
operation. That was found in the smear, the liver pus. 

“I know that staphylococcus was the pathogenic organism that could produce 
these various results that I have described.” 

Appellant brought suit to recover upon the clause of the accident policy to 
which reference has been made, alleging, in her third amended petition: “That on 
the 19th day of March, 1925, said Patrick J. O’Brien ate certain food, believing 
the same to be pure, nourishing, and wholesome, and without any intention to 
partake of poison, tainted, or unwholesome food, but said food, unknown to him, 
was tainted, and contained a deleterious substance or poisonous organism, to-wit, 
a pathogenic organism technically called staphylococcus bacteria, commonly known 
as ptomaine, or food poisoning, which was hidden from him, and which, operating 
upon his system, caused death.” 

[1] At the close of all the evidence the court, on motion, directed a verdict 
for appellee. As said by the trial court, the cause of action alleged by the plain- 
tiff was that his death was caused by taking in on food, the food being merely 
a medium of transportation, and not being within itself inherently poisonous, a 
pathogenic germ called staphylococcus bacterium. This theory of the case is thus 
succinctly expressed by counsel for appellant at the conclusion of the trial: “I 
agree with your Honor, that the evidence in this case does show that this dele- 
terious substance, or organism, was taken in with the food, as a medium of trans- 
portation merely, and not as a virtual poison itself, and that raises the cold 
question of law, whether or not a deleterious substance taken in that way is an 
accident, within the meaning of the policy. That is the sole question that I would 
like to present to the higher court.” 

Dr. Kane, attendant physician and chief medical witness for plaintiff, says: 

“Staphylococcus is a form of bacteria. It is one of the most prevalent. If 
you took a culture from my hands or your hands right now, you would be apt 
to find staphylococci. If you took a culture of any ordinary food, you would be 
apt to find staphylococci on the surface of it. If you put your finger in your 
mouth you might be putting something in there that in all probability has staphy- 
lococcus on it, unless you had just scrubbed it. . : 


“These bacteria are found in fish, in milk, in raw vegetables and in butter. 
x * x 

“In the works on poisoned food, a food that merely has staphylococcus on 
it has never been classified as a poisoned food before it is taken. * * * 

“When staphylococci get on food and lodge there, they do not create any 
poisonous substance in their action on food, not in the dead food. Other bacteria 
do—Putrefactive bacteria do. * * * 

“The scientific portion of the medical profession is attempting to have the 
word ‘ptomaine’ discarded from medical literature, because recent investigation 
has proven that there is no such thing. * * * 

“These staphylococcus germs can enter the system in other ways than on 
food, by anything that goes into the mouth, or into the saliva or the secretions.” 

Dr. Albert E. Taussig, for defendant, testified as follows: 

“This bacterium known as staphylococcus is everywhere. It is in the dust 
It is always in and on our skins. It is always present in the throat. It is prac- 
tically everywhere. If you should take some food that had on it some staphy- 
lococci bacteria, you would be taking what they call normal food. If a person 
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took some food that had a quantity of staphylococci bacteria on it and ate it, and 
it went down into his stomach and through his intestines it could do him harm 
only if there were an open wound somewhere on the way. If you rub staphy- 
lococcus on your skin, nothing happens: if you happen to have a particularly 
lively and virulent germ and rub it into a wound, you might get blood poison. 
If there is a virulent germ on the food, and you swallow it and it happens to 
be lodged into a wound on the way, you might get an infection, although I con- 
fess I have never heard of such a thing happening. If we assume that there are 
no diseased conditions or lesions or wounds in the stomach or intestines, if you 
take food with these staphylococci bacteria, we have no reason to suppose that 
such food would do a person any harm. I have never heard of such a thing. It 
taken in on food, in order to do any harm, there would have to be a preexisting 
lesion or disease somewhere along the track that the food travels. * * * 

“The germ, staphylococcus, when ingested into the intestinal tract, would 
not produce disease from mere contact with mucous membrane of that tract, but 
there must exist some sort of lesion on which it may get a foothold. * * * 

‘It would not be possible for this germ to produce trouble in a gastro- 
intestinal tract that had no lesion. By lesion is meant a pathological condition. It 
would not affect a normal mucous membrane, such as that in the gastro-intestinal 
tract.” 

Dr. Ralph L. Thompson, also for defendant, says: 

“Staphylococcus is one of the most prev valent bacteria. It is apt to be on the 
surface of anybody’s hands and body, and on the surface of any and all food 
so that a food that has staphylococcus bacteria on it would be a normal food. 
If the average person, if you took a test of their sputum, it would ordinarily 
disclose the presence of staphylococcus. Staphylococcus passing through the gastro- 
intestinal tract of a normal man, who is perfectly healthy, and who has no ulcer 
or lesion, would have no effect. For such bacteria to have any effect, it would 
be necessary to have a solution of continuity of the mucous membrane, a wound, 
a break in the surface of the mucous membrane. That might be an ulcer or any 
other sort of break in the continuity, and that would have to be an abnormal 
condition, what you would call a disez ased condition. If no such diseased condition 
existed, the bacteria of this kind would go right through the body without doing 
any harm, and stay there without doing harm. If you take a man in normal health, 
without any of these abnormal conditions, if he should eat some food covered 
with staphylococci bacteria, that, in my judgment, would not do him any harm. 

“I have never heard of a food that has no defect other than that it has on it 
Staphylococci bacteria, being designated in science as a poisonous food.” 

It would seem, therefore, that the medical testimony was in substantial ac- 
cord, to the effect that the staphylococcus germ is present upon all food at all 
times, and that its presence there has no effect in converting that food into an 
active poison, such as has been uniformly recognized by the courts as constituting 
an external, violent, and accidental cause, where death from eating results. Putre- 
factive bacteria do have such an effect. We are asked then to hold that such 
an involuntary and unconscious introduction into the stomach of a microscopic 
germ, transported by food in itself pure and wholesome, that germ being incapable 
of harm to the human system unless it contacts with 
disease already lurking there, constitutes an external, violent, and accidental 
means of death within the terms of a policy, providing that such effect must 
result from bodily injury “exclusively of all other causes.” It appears from the 
testimony that this specific germ is found upon all food, and will not affect a 
normal mucous membrane, such as that in the gastro-intestinal tract. 

[2] To ascribe the death of the insured to an accident within the meaning of 
this policy would be to ignore the contract provision that the bodily injury must 
be sustained solely through accidental means directly and exclusively of all other 
causes. Appellant insists that this is an Illinois contract, and that, by the law of 
Illinois as declared by its courts, death caused by germs unintentionally ingested 
with food or drink is within the meaning of a policy insuring against death by 
external, violent, and accidental means. Assuming, without deciding, that this is 
en Illinois contract, and that the courts of that state have decided as counsel 
for appellant claims. it does not follow that this court is bound by such decisions 
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We have not before us any statute which undertakes to construe the language 
of the policy in suit, nor is any question of construction of that phraseology 
presented. On the contrary, the question involved is whether the legal effect of 
the facts in evidence brings the claim of appellant within the terms of the policy, 
Such a question is one of general jurisprudence; and, in its consideration, federal} 
courts will exercise their own independent judgment uncontrolled by state deci- 
sions. Bush v. Bremner (C. C. A. 8) 36 F.(2d) 189. The Supreme Court in 
Black & White Taxicab & Transfer Co. v. Brown & Yellow Taxicab & Transfer 
Co., 276 U. S. 518, 530, 48 S. Ct. 404, 407, 72 L. Ed. 681, 57 A. L. R. 426, states 
the rule thus: “As respects the rule of decision to be followed by federal courts, 
distinction has always been made between statutes of a state and the decisions 
of its courts on questions of general law. The applicable rule sustained by many 
decisions of this court is that, in determining questions of general law, the 
federal courts, while inclining to follow the decisions of the courts of the state 
in which the controversy arises, are free to exercise their own independent judg- 
ment.” 


It may be conceded that death resulting from the inadvertent taking of a 
true poison into the system is a death through external, violent, and accidental 
means, all other causes being excluded; but such cases are to be distinguished 
from those in which “pathogenic bacteria, taken into the system through the 
nose, mouth, or other normal channels of entry” cause “bodily disease” as dis- 
tinguished from “bodily injury.” This distinction is preserved in the language of 
the policy, and must be observed; otherwise, as said by the trial court, “the policy 
in question ceases to be a policy against death by accidental means, but becomes 
a policy of insurance against death in any form, that is, the ordinary life insur- 
ance policy.” In the one case, an infection results from trauma, a bodily injury 
within the terms of the policy; in the other the infection is caused by the patho- 
genic germ, whose absorption into the system is incidental to a normal bodily 
process, and death from such a process is not covered by the policy in suit. 
Chase v. Business Men’s Assurance Co. (C. C. A. 10) 51 F.(2d) 34, 36; Lincoln 
National Life Ins. Co. v. Erickson (C. C. A. 8) 42 F.(2d) 997. 

[3] In the instant case, according to the overwhelming weight of the testi- 
mony, the introduction of the staphylococcus germ into the stomach of the in- 
sured would have been harmless, in the absence of a lesion, or diseased condition 
already existing. Indeed there is no proof that the germ, which caused the infec- 
tion and resulting death, was ingested with the food eaten on the evening of 
March 19th, or at any other time. As stated by the medical experts, this germ 
is practically everywhere. It may be introduced into the system through various 
channels. In fact it is lurking there at all times. The burden is upon the bene- 
ficiary suing to show that death resulted from the bodily injury claimed. Lincoln 
Nat. Life Ins. Co. v. Erickson, supra. In our judgment she has failed successfully 
to carry this burden. 

[4] An additional assignment charges that the court erred in “excluding the 
opinion testimony of the attending physicians as to what caused the physical com- 
dition and subsequent death.” To this contention it may be replied (a) that the 
alleged error is not properly presented as required by rule 11 of this court; (b) 
that, as framed, the question invades the province of the jury. No error therefore 
can be predicated upon the exclusion of this testimony. 

It follows from what has been said that the judgment should be affirmed, and 
it is so ordered. 


ORDER OF UNITED COMMERCIAL TRAVELERS 
OF AMERICA v. SHANE. No. 9510. 
Circuit Court of Appeals, Eighth Circuit. Feb. 27, 1933. 
64 Federal Reporter (2d) 55. 
1. INSURANCE. 

Death caused, because of insured’s unknown idiosyncrasy as to butyn, when 
butyn, normally harmless, was administered to insured as local anesthetic in 
proper quantity, held not death effected through “accidental means” within acci- 
dent insurance certificate. 

Death was not caused by “accidental means,” since there was nothing 
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in act of administering drug which was unintended or unexpected, al- 
though another result was produced because of idiosyncrasy of insured, 
and accideital result must be distinguished from accidental cause or 
means. It, in act which precedes injury, something unforeseen, unex- 
pected, or unusual occurs which produces the injury, then injury has re- 
sulted through “accidental means.” 

(For other cases, see Insurance, Dec. Dig. § 455.) 

2. INSURANCE. 

If insured’s idiosyncrasy caused death when butyn was administered to in- 
sured as local anesthetic, death was not caused by “violent” or “external means” 
within accident insurance certificate. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

3. INSURANCE. 

Death caused, because of idiosyncrasy as to butyn, when physician admin- 
istered butyn to insured in proper amount to lessen pain during proposed pre- 
liminary examination of posterior urethra, held death from “medical” or “sur- 
gical treatment” within exceptions of accident insurance certificate. 

Administering of drug was in category of medical or surgical treat- 
ment, where concededly administered to insured by physician of good 
standing and where commonly used by physicians for such purpose, not- 
withstanding fact that, as found by court, such examination of urethra 

did not necessarily include administration of local anesthetic and that it 

was administered merely for purpose of lessening pain during exam- 

ination. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

4. INSURANCE. 


“Treatment,” within clause of accident insurance certificate excluding death 
from medical or surgical treatment from coverage, means whatever is usually 
done to patient or administered to him by skilled physician or surgeon in pre- 
liminary, main, and final stages of treatment. 

This is true, though such treatment may not be an indispensable pre- 
requisite of main treatment, and the term includes not merely actual op- 
eration in surgical case or giving of prescription in non-surgical case, 
but also preliminary examination, including sometimes exploratory op- 
eration or exploratory examination. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 

Appeal from the District Court of the United States for the District of 
South Dakota; A. Lee Wyman, Judge. 

Action by Elizabeth Shane against the Order of United Commercial Travel- 
ers of America. From a judgment in favor of plaintiff, defendant appeals. 

Reversed. 

Byron S. Payne, of Pierre, S. D. (John Sutherland and Otto B. Linstad, both 
of Pierre, S. D., on the brief), for appellant. 

H. F. Fellows, of Rapid City, S. D., for appellee. 

Before Stone, Van Valkenburgh, and Booth, Circuit Judges. 


FIDELITY & CASUALTY CO. OF NEW YORK 
v. PHELPS et ux. No. 3429. 
Circuit Court of Appeals, Fourth Circuit. April 4, 1933. 


64 Federal Reporter (2d) 233. 
1. INSURANCE. 
Slightly subnormal vision in one eye would not constitute “unsound con- 
dition physically,” authorizing cancellation of accident policy for false warranty 
in application. 
(For other cases, see Insurance, Dec. Dig. § 291[5].) 
2. INSURANCE. 
_ To justify cancellation of accident policy, insurer held required to prove by 
clear and convincing proof, falsity of statement in application constituting war- 
ranty. 


(For other cases, see Insurance, Dec. Dig. § 249.) 
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3. INSURANCE. ‘ ae i Jey 

Evidence sustained finding that greatly impaired vision of one of insured’s 
eyes was not shown to have existed when accident policy was issued and war- 
ranty therein that insured was then in sound condition mentally and physically 
was made, as respects right to cancel policy for false warranty. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

5. INSURANCE. 
False warranty will invalidate accident policy, even if made in good faith. 
(For other cases, see Insurance, Dec. Dig. § 268.) 

6. INSURANCE. 

Insurance companies have right to rely on statements made by applicant for 
insurance, but, to invalidate policy once issued, proof of such falsity must be 
such as to entirely satisfy chancellor’s conscience. 

(For other cases, see Insurance, Dec. Dig. § 249.) 

7. INSURANCE. 

If insurance policy is so framed as to be fairly open to construction, that 
construction should be adopted, if possible, which will sustain rather than forfeit 
contract. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

8. INSURANCE. 

In suit to cancel accident policy for false warranty in application respecting 
insured’s health, insurer’s motion to have insured examined by doctors appointed 
by court held properly denied. 

The motion was properly denied on ground that insured had been 
examined several times before, and that further examination as to in- 
sured’s then condition would be of no value as bearing on truth or falsity 
of statement made by insured in application. 

(For other cases, see Insurance, Dec. Dig. § 249.) 


Appeal from the District Court of the United States for the Southern 
District of West Virginia, at Bluefield, in Equity; George W. McClintic, Judge. 

Suit by the Fidelity & Casualty Company of New York against J. Frank 
Phelps and wife. Decree for defendants (3 F. Supp. 19), and plaintiff appeals. 

Affirmed. 

Harriet L. French and D. E. French, both of Bluefield, W. Va. (French, 
Easley, Easley & French, of Bluefield, \W. Va., on the brief), for appellant 

George Richardson, Jr., of Bluefield, W. Va. (Albert S. Kemper, Jr., of 
Bluefield, W. Va., on the brief), for appellees. 






























INTER-OCEAN CASUALTY CO. v. FOSTER. 6 Div. 310. 
Supreme Court of Alabama. March 23, 1933. 
147 Southern Reporter 127. 
1. INSURANCE. 

Complaint on accident policy held not demurrable. 

Complaint alleged that plaintiff claimed of defendant $400 due on a 
policy whereby defendant on November 29, 1929, insured for a term of 
one month the life of insured against bodily injury effected directly and 
exclusively of all other causes through external, violent, and accidental 
means, that policy made plaintiff beneficiary, and that insured received 
bodily injury, effected directly and exclusively of all other causes through 
external, violent, and accidental means on December 24, 1929, and while 
policy was in full force and effect, which bodily injury resulted in his 
death on December 29, 1929, of which defendant had had notice. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

3. INSURANCE. 

In action on accident policy, where defendant pleaded release, overruling 
demurrer to replication averring fraud in procuring release, in that defendant 
represented that no settlement was intended but money was donated, held not 
error, notwithstanding replication did not show offer to restore sum received. 
(For other cases, see Insurance, Dec. Dig. § 641[1].) 
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5. INSURANCE. 

Freezing is injury resulting through “external, violent, and accidental means” 
within accident policy, only when joined with fortuitous, unusual, unexpected 
circumstances or event, which, operating on cold weather as condition, produces 
freezing aS proximate consequence of such fortuitous circumstances. 

[Ed. Note—For other definitions of “External, Violent and Accidental 
Means,” see Words and Phrases.] 

(For other cases, see Insurance, Dec. Dig. § 455.) 

6. INSURANCE. 

In action on accident policy, plaintiff has burden of proving that insured’s 
death resulted from bodily injury solely through external, violent, and accidental 
means. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 

INSURANCE. 

Showing that insured died by unexplained external, violent means constitutes 
prima facie proof that injuries were “ accidental,” within accident policy, since 
law will not presume injuries were intentionally self-inflicted by insured. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

INSURANCE 

In action on accident policy, undisputed evidence that insured voluntarily 
exposed himself to death from freezing to protect automobile required affirmative 
charge for defendant. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

9. INSURANCE. 

In action on accident policy, evidence that insured, who died from lockjaw 
developed from blisters on frozen feet, after running out of gasoline, remained 
in automobile in very cold weather to protect it from theft, held to preclude recov- 
ery for death from injury resulting through “external, violent, and accidental 
means.” 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

10. INSURANCE. 

Complaint in single count on accident policy alleging insured’s injuries were 
effected through external, violent, and accidental means did not authorize recovery 
under policy clause allowing one-fourth recovery when injuries were due to 
voluntary exposure. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

\ppeal from Circuit Court, Jefferson County; C. B. Smith, Judge. 

Action on a policy of accident insurance by Tempy Foster against the Inter- 
Ocean Casualty Company. Judgment for plaintiff, and defendant appeals. 

Transferred from Court of Appeals. 

Reversed and remanded. 

The complaint is as follows: “Plaintiff claims of the defendant the sum of 
Four Hundred Dollars ($400.00) with interest thereon, due on a policy whereby 
the defendant on, to-wit, the 29th day of November, 1929, insured for a term of 
me (1) month the life of Jimmie Prince Foster against bodily injury effected 
directly and exclusively of all other causes through external, violent and acci- 
dental means; and plaintiff avers that said policy provides that in the event of 
the death of the said Jimmie Prince Foster, the principal sum of said policy should 
he paid to the plaintiff. Plaintiff avers that the said Jimmie Prince Foster re- 
ceived bodily injury effected directly and exclusively of all other causes through 
external, violent and accidental means on, to-wit, the 24th day of December, 1929, 
and while said policy was in full force and effect and which said bodily injury 
resulted in his death on, to-wit, the 29th day of December, 1929, of which the 
defendant has had notice.” 


The following pleas were interposed by the defendant: 


. That prior to the institution of this suit, the demand sued upon was in 
dispute between the plaintiff and defendant before suit was brought, paid to the 
plaintiff the sum of $50.00 under the following circumstances, namely: 
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“That in consideration oi $50.00, Tempy Foster, beneficiary under said policy 
issued to Jimmie P. Foster, deceased, released the said defendant and accepted 
as final and full setthement a check for $50.00 and executed the release signed 
by the plaintiff and witnessed by Betty McLoughlin, which read: ‘I, Tempy Foster, 
beneficiary under policy issued to Jimmie P. Foster, deceased, do hereby accept 
the sum of $50.00 as a full and final settlement of my claims against the Inter- 
Ocean Casualty Co., its heirs and assigns.’ And that thereupon the defendant 
paid over to the plaintiff check #26930 in the amount of $50.00, which was dated 
Feb. 18, 1930 and on the back of which was written the following: 

“ ‘Keceipt and endorsement. Received above being in full satisfaction, com- 
promise and final settlement of all claims accrued or to accrue against Inter-Ocean 
Casualty Co., Cincinnatti, Ohio on account of any accident already sustained and 
any illness therefore contracted’ and defendant avers that said plaintiff endorsed 
check and received payment thereon and defendant avers that notwithstanding the 
matters and things set out in said release and which constituted the entire trans- 
action between the parties with respect to samie payment; the plaintiff accepted 
and used said check and has never returned or offered to return the funds secured 
thereby. Wherefore defendant avers that there was an accord and satisfaction 
of said demand. 

“4. That the insured, Jimmie Foster, voluntarily exposed himself to unneces- 
sary danger or obvious risk and injury in this: that said Jimmie Foster at the 
time of the alleged injuries causing death, was on his way to Marion, Ala. 
to spend a few days with some folks, that said Jimmie Foster was driving an 
automobile and said automobile broke down on the way to Marion, that said 
Jimmie Foster tried to repair said car and failing to repair same refused to leave 
said car, altho the temperature was rapidly falling and nearing a freezing condi- 
tion; that said Jimmie Foster stayed out and voluntarily exposed himself un- 
necessarily to the freezing weather all night and as a proximate cause of said 
unnecessary exposure his (Jimmie Foster) feet froze, lesions developed and 
lockjaw or tetanus set in causing death, that said conduct of Jimmie Foster was 
contrary to the expressed condition of the policy to-wit Section 7 Subdivision b(1) 
and plaintiff should not recover. 

“5. That said policy provides indemnity for accidental death, resulting directly 
and exclusively of all other causes, from bodily injury sustained during the life 
of this policv, solely thru external, violent and accidental means. And defendant 
avers that the death of the insured Jimmie Foster was not caused by any external 
violent and accidental means, but on the contrary was caused by lockjaw and 
therefore plaintiff should not recover. 


“6. That the insured Jimmie Foster, died by reason of lockjaw and bright’s 
disease and not by reason of an accident, within the provisions of the policy. 
“7, That the insured Jimmie Foster, died by reason of a disease or condition 
known as gangrene and not by reason of injuries caused solely thru external, 
violent and accidental means, within the provisions of the policy.” 

Plaintiff’s replication 7 is as follows: 


“7. For further replication to said pleas plaintiff says that, on, to-wit, the 
18th day of February, 1930, one of the defendant’s agents, servants or employees 
while acting within the line and scope of his authority came to the home of the 
plaintiff at Marion, Alabama, and told her that he had come to see her about the 
death of her son, Jimmie Prince Foster, the insured named in the policy of iu- 
surance herein sued on, and further told the plaintiff that the policy of insurance 
which Jimmie Prince Foster, carried on his life with the defendant did not 
cover him for death caused from freezing and that she, the plaintiff did not 
have any rights against the defendant under said policy, that he, the said servant, 
agent or employee of the defendant had come down from Birmingham to make 
her a present of $50.00, because he sympathized with her because of the death 
of her son. 

“And plaintiff would further allege that she is an ignorant colored woman ot 
no education and is unable to read or write, except to write her name, and that 
she was informed by the said agent, servant or employee of the defendant while 
acting within the line and scope of his authority that the instrument of release 
which is the basis of the defendant’s pleas #2 and #3, was a receipt for. the 
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$50.00, which the said agent, servant or employee of the defendant gave her, and 
plaintiff avers that she relied on such information and that said instrument was 
not read to her; that she signed the same believing that she was signing a receipt 
for said $50.00 and without knowledge that the same was a release of her rights 
under the policy herein sued on; that after said instrument was signed it was 
taken by the said agent of the defendant and plaintiff has never been informed 
of the contents of the same. 

“And plaintiff avers that she did not sign the check #26930; nor did she read 
or have read to her the ‘Receipt and endorsement’ on said check which was 
delivered to her by the defendant but that she took the same to the bank and 
had the same cashed without signing the same or without knowing the contents 
of said ‘Receipt and endorsement’ and without in any way releasing her rights 
under the policy herein sued on.” 

This charge was refused to defendant: “l-A. The court charges the jury 
that if they are reasonably satisfied from the evidence that the loss in this case 
comes within section 7, Article B. of the policy the plaintiff would only be en- 
titled to an amount equal to one-fourth of the face of the policy, towit $100.00.” 

Exception was reserved to the following portion of the oral charge: “If you 
find for the plaintiff and find that the death of the insured was caused wholly or 
in part from voluntary exposure to unnecessary danger or obvious risk or dan- 
ger, then the plaintiff would be entitled to recover one hundred dollars with in- 
terest thereon up to this time at eight per cent.” 

Rosenthal & Rosenthal and Walter S. Smith, all of Birmingham, for ap- 
pellant. 

Wm. S. Pritchard, Jas. W. Aird, and Thos. H. Fox, all of Birmingham, for 
appeliee. 

Foster, Justice. 

[1] For the reasons discussed in the cases of National Life & Accident Ins. 
Co. v. Hannon, 212 Ala. 184, 101 So. 892, and Sov. Camp, W. O. W. v. Gunn, 
224 Ala. 444, 140 So. 410, the demurrer to the complaint was overruled without 
reversible error. 

[2] The defendant pleaded the general issue and an accord and satisfaction. 
The latter defense was set up in special pleas 2 and 3. Special pleas 4, 5, 6, and 
7 are in the nature of the general issue, since they aver matter inconsistent with 
the complaint, and amount to a denial of some feature of it. Fidelity-Phenix 
Fire Ins. Co. v. Murphy (Ala. Sup.) 146 So. 387; Bryan v. Day, 225 Ala. 687, 
145 So. 150. 

[3] Plaintiff filed several replications, and the court sustained demurrer to 
them all except to replication No. 7 to pleas 1 and 3. That replication was an 
averment of fraud in procuring the execution of the release set up in plea 3. 
The fraud consisted of a misrepresentation of its contents, and that in fact there 
was no settlement made nor intended, but that $50 was donated to her by de- 
fendant’s agent. It did not show an offer to restore the said sum. The replica- 
tion contained the essential features of that shown in the case of Illinois Cent. 
R. R. Co. v. Johnston, 205 Ala. 1, 87 So. 866, and which was held in that case to 
be free from the demurrer assigned, such as those addressed to replication No. 
7 in this case. For the reasons there discussed, the judgment of the court in this 
case is free from error, in so far as it overrules the demurrer to said replication 
as an answer to plea 3. 

While the same ruling was made on the demurrer to it as an answer to plea 
1, the general issue, and while it has no place in pleading as an answer to the 
general issue, we assume that the ruling was inadvertent, but it is sufficient to 
say that if not, there was no prejudice to the defendant resulting from it. 

Plaintiff testified to the substantive facts of replication No. 7, and some of 
it was corroborated by the evidence of defendant; particularly that feature which 
averred that the $50 was in the nature of a donation. The affirmative charge was 
therefore not due defendant because of such failure of proof of that replication, 
assuming that plea 3 was proven beyond contradiction. 

Insured started out from Birmingham for Marion, shown to be about one 
hundred miles away. This was about 3:30 or 4 o’clock, December 24, 1929. He 
was warmly clad, with heavy suit and overcoat, shoes, etc., and was driving an 
old open car which he had recently purchased. There is no direct evidence of his 
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experiences, but after three days and nights, his brother who resided at Mar- 
ion, went for him and brought him to Marion from somewhere near Centerville 
on the route between Birmingham and Marion. The gas feed pipe of his car 
was broken and gas exhausted. When he reached Marion his feet had been froz- 
en, and the doctors testified that through blisters on his feet tetanus germs had 
infected him and caused lockjaw resulting in his death a few days later. It does 
not appear how this brother received notice of insured’s plight, nor what effort 
the latter made to secure help, or just where he was when his brother found him 
This brother did not testify at all, neither did any one else, in respect to any- 
thing that occurred while he was thus stranded. 


Plaintiff introduced the depositions of Dr. Hanna. Among other things he 
testified that deceased told him that he “gave out of gas on the road; that he had 
just bought his car and was afraid that some one would steal it so he remained 
in it for several days in very severe weather.” This is corroborated by the proofs 
of death submitted by plaintiff to defendant. Nothing else is shown to explain 
his continued presence in the car in such weather, nor the character of the sur 
rounding country or road, the distance from a town or settlement. 

[4] From this it appears that he voluntarily remained in the car because ie 
wanted to protect it, notwithstanding it was very cold, and to the extent that his 
feet froze. Whether such declaration to the doctor would be legal evidence 
against plaintiff, if offered by defendant, is not the question. Since plaintiff in- 
troduced it, we must accord it full credit as proof of the facts thus declared to 
the doctor. 

[5] We think it is very well settled that freezing is not of itself an accident, 
but becomes so only when “joined with a fortuitous, unusual, unexpected cir- 
cumstance or event,” which operating upon the cold weather as a condition pro- 
duces the result as a proximate consequence of such fortuitous circumstances 
Freezing is then the result of “external, violent and accidental means,” but not so 
unless thus caused. This is illustrated in the following cases: In Fed. Life Ins 
Co. v. White (Tex. Civ. App.) 23 S.W.(2d) 832, the insured started in his car, 
in a temperature ten or fifteen degrees below zero; after fifteen miles his car 
became disabled, and he abandoned it and started out afoot; after proceeding 
about two miles he was overcome by exposure and sank down in a snow bank; 
the following day he was picked up and died. It was said that the question de- 
pended upon whether the accidental disability of the car proximately caused him 
to sustain the exposure and die, and, if so, his death was caused by external, 
violent and accidental means within the terms of an accident insurance policy. 

In Ashley v. Agricultural Life Ins. Co., 241 Mich. 441, 217 N. W. 27, 58 A. 
L. R. 1208, insured became lost on a hunting trip and died from expdsure. It 
was held that the circumstance of the accidental loss of his course amounted to 
an external, violent and accidental cause of his death withn such a policy. 

In N. W. Com. Travelers Ass’n vy. London Guarantee & A. 10 Manitoba L. 
R. 537 (see 8 A. L. R. 231, 232, note), a commercial traveler met his death from 
exposure, and it was said that whether it was covered by such a policy depended 
upon whether it was in consequence of his voluntary exposure to obvious or un- 
necessary danger. While returning from a trip, the wagon broke down; the 
weather turned colder; he started out to walk the eight miles ahead; he was too 
numb to ride one of the horses; the driver rode one on to secure assistance; a 
rescuing party which the driver obtained were lost: insured was found the next 
morning frozen to death. He was sufficiently clad for ordinary cold. There was 
no evidence of suicidal intent as emphasized by the court; and he could not he 
charged with voluntarily exposing himself to obvious or unnecessary danger. It 
was held to be an accidental death as covered by such policies. 

In Continental Casualty Co. v. Hardenbergh, 121 Miss. 1, 83 So. 278, 8 A 
L. R. 220, insured went duck hunting in the marshy swamp of a hunting club. 
The lodge keeper promised to meet him at 5 o'clock that afternoon. It was cold, 
ten degrees above zero. Insured did not appear when the lodge keeper went for 
him; search was made that night, but he was not found. The next morning the 
searching party was led to his dead body by the keeper’s dog that had been with 
him on the hunt. His body was frozen, one leg sunk in a hole, and the water 
around him was frozen. The dog had slept on his chest, as the indications show- 
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ed. The policy contained a clause that if death was caused from “freezing sus- 
tained by the insured while not engaged in his occupation” one-eighth of the 
principal would be payable. It was simply a question of enforcing the plain terms 
of the policy, but it did not hold that his death was not the result of “external, 
violent and accidental means.” 

Emphasis is made in some cases upon the fact that it is not alone sufficient 
that there he an accidental death (that is, one which takes place without fore- 
sight or expectation), but that it must be the result of an external cause which 
is itself accidental (that is, also without foresight or expectation). So that one 
who voluntarily started out in a snow storm on foot in very cold weather for a 
five-mile trip, and later was found dead on the trip without any indication of the 
cause of it other than the cold; and since there was no evidence of an accident 
which intervened to cause the death, or to show that it did not result from a 
voluntary exposure to the snow storm and cold weather, it did not appear to 
have resulted from accidental means. Tuttle v. Pac. Mut. Life Ins. Co., 58 Mont. 
121, 190 P. 993, 16 A. L. R. 601; Rock v. Travelers’ Ins. Co., 172 Cal. 462, 156 
P. 1029, L. R. A. 1916E, 1196; Olinsky v. Railway Mail Ass’n, 182 Cal. 669, 189 
P. 835, 14 A. L. R. 78%, note 788. 

Voluntary exposure to unnecessary danger involves the idea of “intentionally 
doing some act which reasonable and ordinary prudence would pronounce dan- 
gerous.” Equitable Acc’t. Ins. Co. v. Osborn, 90 Ala. 201, 9, So. 869, 870, 13 L. 
R. A. 267. 

[6, 7] In a suit on such a policy, plaintiff has the burden of proving that the 
death of insured “resulted from bodily injury * * * solely through external, vio- 
lent and accidental means.” In sustaining such burden, when it is shown that 
death by unexplained external, violent means is established, prima facie proof is 
thereby made of the fact that the injuries were accidental, as the law will not 
presume that the injuries were intentionally inflicted by deceased. Protective 
Life Ins. Co. v. Swink. 222 Ala. 496, 132 So. 728; Mutual Life Ins. Co. v. Mad- 
dox, 221 Ala. 292, 128 So. 383; Stanton v. Travelers’ Ins. Co., 83 Conn. 708, 78 
j 7, 34 L. R. A. (N. S.) 445; Wilkinson v. A&tna L. Ins. Co., 240 Ill. 205, 88 
N. E. 550, 25 L. R. A. (N. S.) 1256, 130 Am. St. Rep. 269; Allen v. Travelers’ 

ective Ass’n, 163 Iowa, 217, 143 N. W. 574, 48 L. R. A. (N. S.) 600; Roeh 

usiness Men’s Protective Ass’n, 164 Iowa, 199, 145 N. W. 479, 51 L. R. A. 

¥. §.) 221, Ann. Cas. 1915C, 813; A&tna Life Ins. Co. v. Milward, 118 Ky. 716, 

. Ve. 264, 68 L. R. A. 285, 4 Ann. Cas. 1092; Bohaker v. Travelers’ Ins. Co., 

5 Mass. 32, 102 N. E. 242, 46 L. R. A. (N. S.) 543; Smith v. Travelers’ Ins. 
‘o., 219 Mass. 147, 106 N. E. 607, L. R. A. 1915B, 872. 


[8, 9] But after all, the result is usually one of a reasonable inference from 
all the circumstances. If they sustain a finding of voluntary exposure to an un- 
necessary danger, the presumption does not operate to a different conclusion, 
though it may aid in respect to such finding. 

While this presumption is said to be more than administrative such as is 
‘treated as a rule of procedure, but is a substantial right somewhat in the “nature 
of evidence” and persists throughout the trial until the evidence reasonably sat- 
ishes the jury to the contrary, we have pointed out that it was not such evidence 
as to create a conflict in what is otherwise undisputed; and that, when there is 
such undisputed evidence to the contrary, it does not operate to prevent the af- 
nrmative charge. This theory was fully explained in our case of Mutual Life 
Ins. Co. v. Maddox, supra. 

_ This evidence of the declaration of the insured shows without a contrary 
interence, and there is none other in the evidence, that he voluntarily remained 
in his car for several days, knowing that it was very cold, and extending even 
to the point of freezing his feet, not because he could not find his way to relief, 
nor for any reason except his purpose to protect his car to the extent that he 
thereby exposed himself to such great personal discomfiture and danger. He 
chose rather to protect his car from theft than his person from freezing, and 
in doing so, he must have acted voluntarily. The circumstance of his car be- 
coming disabled or the exhaustion of his gas, while fortuitous and accidental, 
was only a condition upon which his voluntary choice of conduct operated. The 


latter then became the proximate cause on which the accident ceases to op- 
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erate, and it becomes remote, and therefore cannot be called the accidental means, 
though external and violent, which produced his physical injuries. 

[10] There was only one count of the complaint. It alleged that insured’s 
injuries were “effected directly and exclusively of all other causes through ex- 
ternal, violent and accidental means.” Under it plaintiff could not recover un- 
less the injuries were effected as there alleged, and could recover nothing under 
the clause which allowed one-fourth when they were due to voluntary ex- 
posure. The several clauses in the policy were evidently constructed in the light 
of the principles we have discussed; that is, that an injury is not produced by 
external, violent and accidental means, if it is due to voluntary exposure. 

Since there was no claim of that sort in the complaint, charge 1-A had no 
place in the trial, neither did that feature of the court’s oral charge based upon 
that provision of the policy. But since the jury found for the plaintiff for the 
full amount of the principal, they found that the injuries were produced by ex- 
ternal, violent and accidental means. In doing so, and in submitting that issue 
to the jury, we think the true legal effect of the evidence of the statements of 
the insured to the doctor showing that he voluntarily submitted himself to ex- 
posure was not taken into account as applicable to the question. 

We are therefore of the opinion that the affirmative charge should have been 
given defendant, as requested. 

The other assignments of error need not be considered, as they need not 
appear as here presented on another trial. 

Reversed and remanded. 

Anderson, C. J., and Gardner and Bouldin, JJ., concur. 


MELANCON v. PROVIDENT LIFE & ACCIDENT INS. CO. No. 31802. 
Supreme Court of Louisiana. July 20, 1932. 
Rehearing Denied March 27, 1933. 
147 Southern Reporter 346. 
1. INSURANCE. 

Evidence in suit on accident policy failed to establish that insurer’s payment 
for three months’ total disability was in full satisfaction for insured’s injuries. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

2. INSURANCE. ; 

That check collected by insured bore statement that payee’s indorsement 
thereon would constitute release in full settlement of claim under accident policy 
did not estop insured from suing on policy. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

3. INSURANCE. ; eae 

Accident policy provision requiring physician’s attendance to recover disability 
payments held inapplicable in suit on policy, where insurer ,waived requirement 
by paying indemnity, and physician’s services were unnecessary. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

4. INSURANCE. ; ; ; 

Evidence of insured’s disability authorized recovery on accident policy up to 
date of suit. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

5. INSURANCE. ; ; ; te ale 

Where accident policy provided for monthly indemnity during period injury 
wholly and continuously disabled insured, unconditional judgment for all indemnity 
installments for total disability was modified to cover period total disability con- 
tinued. 

(For other cases, see Insurance, Dec. Dig. § 672.) 

On Rehearing. 
6. INSURANCE. 

Suit for indemnity installments under accident policy not due when suit was 
filed held not premature where decree reserved to insurer right to contest in- 
sured’s claim to continued payments. 

(For other cases, see Insurance, Dec. Dig. § 621.) 
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Appeal from Fourteenth Judicial District Court, Parish of Calcasieu; Jerry 
Cline, Judge. 

Suit by Theogine Melancon against the Provident Life & Accident Insurance 
Company. From a judgment for plaintiff, defendant appeals. 

Amended and, as amended, affirmed. 

McCoy, Moss & King, of Lake Charles, for appellant. 

Hawkins & Pickrel, of Lake Charles, for appellee. 


PENEFIT ASS’N RY. EMPLOYEES v. BRAY. 8 Div. 490. 
Supreme Court of Alabama. April 13, 1933. 
147 Scuthern Reporter 640. 

1. INSURANCE. 

In action on health policy, controversy whether employer’s paymaster paid 
insured’s premiums prior to date insured contracted pneumonia made issue for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 
2. INSURANCE. 

Health policy cannot be avoided or canceled for nonpayment of premiums 
when sick benefits unpaid are sufficient to discharge them. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 
3. INSURANCE. 

Health policy cannot be canceled for nonpayment of premiums when insurer 
has credit to insured of amount equal to premium otherwise unappropriated by 
insured. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 
4. INSURANCE. : 

Clause in health policy permitting its cancellation without cause does not 
authorize cancellation during sickness covered by policy. 

(For other cases, see Insurance, Dec. Dig. § 228.) 


Appeal from Law and Equity Court, Franklin County B. H. Sargent, Judge. 

Action on a policy of health insurance by Claude Ray against the Benefit 
Association of Railway Employees. From a judgment for plaintiff, defendant 
appeals. Transferred from Court of Appeals. 

Reversed and remanded. 

J. Foy Guin, of Russellville, for appellant. 

Wm. L. Chenault, of Russellville, for appellee. 


SCHMITH v. UNION MUT. CASUALTY CO. No. 41775. 
Supreme Court of Iowa. April 4, 1933. 
247 Northwestern Reporter 655. 
1. INSURANCE. 

Where insurance company retained premium check from December 6 until 
January 15, and then returned it, on ground no liability had occurred, and ex- 
cused retention of check by claiming it had not yet completed investigation of 
insured’s application, premium Jield paid where no such investigation was con- 
templated in application or policy. 

(For other cases, see Insurance, Dec. Dig. § 141[2].) 

2. INSURANCE. 

In absence of express provision that policy shall not be in force until pre- 
miums are paid, such provision cannot be implied. 

(For other cases, see Insurance, Dec. Dig. § 137[1].) 

3. INSURANCE. ; 

Date of issue of policy refers to date policy bears, not to time of actual 
execution or delivery. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

4. INSURANCE. . oy 4 . 

Provision in application for health policy, permitting examination of policy 
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for ten days, held for insured’s sole benefit, and, by retaining policy beyond such 
period without advising insurer of rejection, insured accepted policy. 

(For other cases, see Insurance, Dec. Dig. § 130[7].) 

5. INSURANCE. 

First premium payment under health policy held to relate back to date of 
policy, and policy became effective from its date. . 

(For other cases, see Insurance, Dec. Dig. § 175.) 

6. INSURANCE. 

Correspondence between insured and insurer following issuance, delivery, 
and retention of policy held not to affect or change terms and conditions of 
policy, as regards effective date. 

It appeared that insured sent insurer request to mail policy for in- 
spection and return or acceptance within ten days; that insurer sent to 
insured a form of supplement to original application, together with 
policy; that, after expiration of ten-day period, insurer sent another 
letter asking for remittance of premium payment or indication why 
policy was not accepted; and that subsequently insured remitted premium 
check, together with supplement to application, which check, after being 
retained by insurer for over a month and after insured had been taken ill, 
was returned to insured with explanation that policy was not in force 
at time of insured’s disability. 


(For other cases, see Insurance, Dec. Dig. § 175.) 
7. INSURANCE. 


In health policy, provisions that policy insured against sickness beginning 
after policy has been in force thirty days held repugnant to other provision, so 
that limitation was ineffective under rule of strict construction. 

Policy provided that it insured against effects resulting through sick- 
ness contracted and beginning during life of policy and after policy has 
been maintained in continuous force for “thirty days from its date,” and 
that insurer would pay certain amount per month during time insured 
suffered from any sickness contracted and beginning after policy “has 
been in force thirty days,” and in another part of policy it was stated that 
policy covered loss caused by every sickness or disease contracted “sub- 
sequent to its issue and beginning while it is in force.” 

(For other cases, see Insurance, Dec. Dig. § 175.) 


8. INSURANCE. 


Where provisions of policy are irreconcilable, policy must be construed 
most strongly against insurer. 7 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from District Court, Polk County; F. S. Shankland, Judge. 

_ This is an action upon a health insurance or income policy. The policy con- 
tained a provision limiting its liability to disability through sickness occurring 
after the policy has been in force thirty days from its date. The trial court 
found that the disability upon which plaintiff based his cause of action occurred 
within the thirty-day limitation period, and that there was no liability under 
the terms of the policy, and denied plaintiff’s right to recover. From such 
ruling this appeal is prosecuted. 

Reversed. 

Stipp, Perry, Bannister & Starzinger and Edward Robinson, all of Des 
Moines, for appellant. 

Harold S. Thomas, of Des Moines, for appellee. 


INTER-SOUTHERN LIFE INS. CO. v. FOSTER. 
Court of Appeals of Kentucky. March 24, 1933. 
58 Southwestern Reporter (2d) 688. 
1. INSURANCE. 


Insurance policy will be interpreted liberally in insured’s favor when there is 
any degree of ambiguity. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 





Conyard v. Life & Casualty Ins. Co. of Tennessee 


2. INSURANCE. 

Where accident policy covers injury sustained in specified manner, accident 
must be within stipulation to recover thereon. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 
3. INSURANCE. 

Court cannot make new or different insurance contract for parties by en- 
larging risks covered according to natural, obvious meaning of existing contract. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
4, INSURANCE. : = 

To recover on policy, insuring against accidental disability sustained by dis- 
ablement of automobile driven by insured, there must be some disablement of 
automobile and causal relation thereof to insured’s injury. 

(For other cases, see Insurance, Dec. Dig. § 466.) 
5. INSURANCE. ; 

Insured’s loss of arm, struck by chute or gate extending from cattle truck 
passing automobile driven by him, held not covered by policy insuring against 
accidental disability sustained by disablement of automobile. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

Clay, Richardsop, and Perry, JJ., dissenting. 

Appeal from Circuit Court, Fayette County. Be 

Action by William Foster against the Inter-Southern Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. 

Reversed. , ; aoe 

Woodward, Hamilton & Hobson, and Oldham Clarke, all of Louisville, and 
Rodman W. Keenon, of Lexington, for appellant. 

Henry S. McGuire, of Lexington, for appellee. 


CONYARD v. LIFE & CASUALTY INS. CO. OF TENNESSEE. No. 347. 
Supreme Court of North Carolina. April 12, 1933. 
168 Southeastern Reporter 835. 
1. INSURANCE. 


Private Chevrolet 1%4-ton motor-driven truck held “private motor-driven car” 
within accident policy providing indemnity for accidental death of insured from 
collision or accident to any “private motor-driven car” in which insured is riding. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

2. INSURANCE. 

Interpretation most favorable to assured will be adopted when policy is rea- 
sonably susceptible of two interpretations. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from Superior Court, Alamance County; Cowper, Special Judge. 

Action by Badie H. Conyard against the Life & Casualty Insurance Company 
of Tennessee. From a judgment for plaintiff, defendant appeals. 

Affirmed. 

Simon Conyard was fatally injured April 19, 1932, by accidental means when 
the private Chevrolet 114-ton motor-driven truck, in which he was driving at the 
time struck the embankment of the highway and threw him violently to the 
hard-surface portion of the road. The deceased held an insurance policy with the 
defendant company which provided an indemnity of $1,000 for death from acci- 
dental bodily injuries resulting from the “collision of or by any accident to any 
private drawn vehicle or private motor driven car in which the insured is riding 


oe: The plaintiff, wife of the deceased, was named as beneficiary in said 
policy. 


_There was judgment for the plaintiff, from which the defendant appeals, 
assigning error. 

Long & Ross, of Graham, for appellant. 

Long & Long, of Graham, for appellee. 

Stacy, Chief Justice. 


[1] Is a private Chevrolet 1!4-ton motor-driven truck a “private motor-driven 
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car” within the meaning of the policy in suit? The case was made to turn on the 
answer to this question in the court below, and we are disposed to agree with his 
honor that it is. 

[2] The term “motor-driven car” is broad enough to include a motor-driven 
truck, and we cannot say a narrower interpretation was intended by the parties 
The rule of construction is that, when an insurance policy is reasonably sys- 
ceptible of two interpretations, the one more favorable to the assured will be 
adopted. “The policy having been prepared by the insurers, it should be construed 
most strongly against them.” First Nat. Bank v. Hartford Fire Ins. Co., 95 U. §, 
673, 24 L. Ed. 563; Jolley v. Ins. Co., 199 N. C. 269, 154 S. E. 400; Underwood 
v. Ins. Co., 185 N. C. 538, 117 §. E. 790. 

There was nothing said in Lloyd v. Ins. Co., 200 N. C. 722, 158 S. E. 38%, 
Anderson v. Ins. Co., 197 N. C. 72, 147 S. E. 693, or Gant v. Ins. Co., 197 N. ¢ 
122, 147 S. E. 740, which militates against the position here taken. 

Affirmed. 


KELLEY v. LIFE & CASUALTY INS. CO. OF TENNESSEE. No. 406. 
Supreme Court of North Carolina. April 26, 1933. 
169 Southeastern Reporter 159. 
INSUKANCE. 

Evidence that loss of hand, when caught between refrigerator and wall of 
truck on which insured was riding, came within risk of casualty policy protecting 
insured against injury effected by accident to truck which has visible injury 
thereon ot accident, held insufficient for jury. 

Evidence disclosed that insured was riding in body of truck by per- 
mission of driver; that he stood about midway near a 500-pound refriger- 
ator and other articles that were in truck for transportation; that truck 
turned corner short at fast rate of speed, slinging insured over against 
wall of truck body and shoving refrigerator and catching insured’s hand 
between refrigerator and wall, so crushing it that it was necessary to 
amputate it; that insured did not know whether truck struck anything 
at time it turned corner; that he yelled, but as there were two walls 
letween insured and driver, insured could not stop driver; that insured 
jumped out of truck and went to hospital, and did not see truck any more 
after injury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from Superior Court, Guilford County; Stack, Judge. 

Suit by John W. Kelley against the Life & Casualty Insurance Company 
Tennessee. From a judgment of dismissal, plaintiff appeals. 

Affirmed. 


The plaintiff brought suit on a life and casualty policy of insurance to re- 
cover damages for the loss of a hand. 


By permission of the driver of a large six-wheel truck the plaintiff got into 
the body of the truck to ride from North street in Greensboro to White Oak. 
There was no convenient place for sitting, and he stood about midway near 2 
frigidaire and some other articles that had been put in the truck for transporta- 
tion. Turning from Lindsay street into Chestnut street, the driver, in the words 
of the plaintiff, “turned awful short at a fast rate of speed, and it caused the 
body of the truck to give and shove the frigidaire and caught my hand between 
the truck body and the frigidaire. The truck started at such speed and force 
and caused the frigidaire to move and caught my hand between the frigidaire and 
the truck body. It skidded over against my hand. The best I know it cut the 
first three fingers out, and as a result the doctor had to take my hand off. The 
frigidaire weighed 500 pounds. * * * I was over against the wall when it struck 
my hand. It slung me over against the wall. I did not stop the truck. After my 
hand was hurt I hollered. There was a noise and I could not make the driver 
hear. Two walls, the truck body wall and the cab wall, were between the driver 
and mg. I jumped out of the truck and went to the Wesley-Long Hospital. 1 
don’t know whether or not the truck struck anything at the time it turned. the 
corner. I could not see; I was in the back. I did not see the truck any more af- 
ter the injury.” 
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At the close of plaintiff’s testimony, he being the only witness, the court dis- 
missed the action as in case of nonsuit, and the plaintiff appealed. 

William E. Comer, of Greensboro, for appellant. 

A. C. Davis, of Greensboro, for appellee. 

Per Curiam. 

The policy insures the plaintiff against the result of bodily injuries received 
while it is in force and effected solely by external, violent, and accidental means 
“by collision of or any accident to * * * any motor driven truck inside of which 
the insured was riding or driving; * * * provided, that in all cases referred to in 
this paragraph there shall be some external or visible injury on the said vehicle 
or elevator of the collision or accident.” 

The trial court was correct in holding that the evidence offered by the plain- 
tif does not bring his case within the terms of the policy. There was neither 
such collision or accident nor such external or visible injury to the truck as 
comes within the contemplation of the parties to the contract. 

The judgment is affirmed. 

Affirmed. 


NATIONAL LIFE & ACCIDENT INS. CO. et al. v. WALLACE. No. 21404. 
Supreme Court of Oklahoma. March 7, 1933. 
Rehearing Denied March 28, 1933. 
21 Pacific Reporter (2d) 492. 

1. INSURANCE. 

Provision in health and accident policy that proofs of illness must be sub- 
mitted to insurer by physician satisfactory to it, held not unreasonable. 

(For other cases, see Insurance, Dec. Dig. § 543.) 


Syllabus by the Court. 

1. A person has a right to carry on and prosecute a lawful business in which 
he is engaged without unlawful molestation or unjustified interference from any 
person, and any malicious interference with such business is an unlawful act 
and an actionable wrong. 

2. A provision in an insurance policy providing that proofs of illness must 
be submtted to it by a physician satisfactory to it is not unreasonable; but the 
insurance company cannot act arbitrarily in determining its satisfaction or dis- 
satisaction with a physician. 

3. Persons, in protecting their contractual rights, may invade another’s con- 
tractual rights, where the former’s interest is equal or superior to that of the 
latter, and where such invasion is made with the honest intent and purpose of 
fairly bettering one’s own business, trade, or employment, and not for the primary 
object of wrongfully destroying or injuring another’s business. 

Appeal from District Court, Okmulgee County; John L. Norman, Judge. 

Action by A. L. Wallace against the National Life & Accident Insurance 


Company and others. Judgment for plaintiff, and defendants appeal. 
Reversed and remanded. 


Cochran & Noble, of Okmulgee, and West, Gibson, Sherman, Davidson & 
Hull, of Tulsa, for plaintiffs in error. 


J. H. Stephens and A. L. J. Meriwether, both of Okmulgee, for defendant in 
error. 


CALLIGARO v. MIDLAND CASUALTY CO. 
Supreme Court of Wisconsin. April 11, 1933. 
247 Northwestern Reporter 846. 

1. INSURANCE. 

Evidence held to establish that insured, when he applied for accident policy, 
was bartender in speak-easy, not clerk in confectionery and soft drink parlor, as 
represented by him in application. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE. 


False statement in application for accident policy by bartender in speak-easy 
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that he was clerk in confectionery and soft drink parlor held material to risk, 
and rendered policy void at its inception. 

(For other cases, see Insurance, Dec. Dig. § 296.) 

Appeal from a judgment of the Circuit Court for Iron County; G. N. Risjord, 
Circuit Judge. 

Action by Angeline Calligaro against the Midland Casualty Company. Judg- 
ment for plaintiff, and defendant appeals—[By Editorial Staff.] 

Reversed, with directions. 

This action was commenced January 18, 1932, to recover the sum of $1,370, 
alleged to be due and payable to the plaintiff as beneficiary under a certain acci- 
dent insurance policy issued by the defendant, Midland Casualty Company, here- 
after called the company, to Gelio Calligaro, her son, on the 28th day of May, 
1928, which insured him against accidental injury or death. Calligaro was acc- 
dentally killed on June 26, 1931, as a result of an automobile accident. Proofs of 
death were thereafter furnished. The company refused to pay for the reason that 
Calligaro had misrepresented his occupation at the time he applied for insurance. 
Thereafter this action was brought. The company defended the action on the 
grounds that Calligaro, in applying for insurance, had falsely represented his 
occupation to be that of a “clerk in a confectionery and soft drink parlor,” when 
in truth and in fact he was a bartender in a speak-easy; that as such bartender 
he was engaged in the occupation of dispensing intoxicating drinks contrary to 
law; that the statements as to his occupation were believed by the company and 
relied upon by it; that such statement was material to the risk, in that the com- 
pany would not have issued a policy to him had it in fact known that his occupa- 
tion was that of a bartender in a speak-easy, a risk which the company would 
not insure. 

Calligaro signed a written application for insurance in which the following 
questions and answers appear: 

“What are your occupations? (Name them ail.)” 

“Clerk in a confectionery and soft drink parlor.” 

“What are all your duties in above occupations ?” 

“Same.” 

“What is your employer’s business?” 

“Confectionery and soft drink parlor.” 

The following question was answered “Yes” 


“Do you understand and agree that the right to recovery under any policy 
which may be issued upon the basis of this application shall be barred in the 
event that any of the foregoing statements, material either to the acceptance of 
the risk or to hazard assumed by the Company, is false, or in the event that any 
one of the foregoing statements is false and made with intent to deceive, that 
the insurance hereby applied for will not be in force until the delivery of the 
policy to you while you are in good health and free from all injury and that the 
company is not bound by any knowledge of or statement made by or to any agent 
unless written hereon, and that you will pay the monthly premium of $4.50 
Dollars in advance without notice? 

The application is dated May 26, 1928. The policy thereafter issued is dated 
May 28, 1928. The policy provides that it is issued “in consideration of the policy 
fee * * * and of the statements and agreements contained in the application 
herefor, copy of. which is endorsed hereon and hereby made a part hereof” and 
insured Calligaro “by occups ition a clerk in confectionery and soft drink parlor.” 

Upon the trial the jury found that Calligaro did not misstate his real occupa 
tion in the application for insurance. Plaintiff thereafter moved for judgment on 
the verdict, and the defendant moved for judgment notwithstanding the verdict 
and also to change the answer of the jury from “No” to “Yes.” Defendant's 
motions were denied, and judgment entered in favor of the plaintiff for the sum 
of $672, together with interest and costs. There was evidence that for seven of 
eight days prior to his death Calligaro had been employed as a truck driver, 
engaged in the occupation of hauling gravel in connection with county highwa} 
construction. The policy permitted a change of occupation to a more hazardous 
occupation according to the company’s classification of risks and premium rates, 
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in the event of which change the company would pay only a portion of the 
indemnities provided in the policy, as the premium paid would have purchased 
at the rate fixed for such more hazardous occupation. From a judgment entered 
on August 8, 1932, the defendant appealed. 

Anderson, Donovan & Steinle, of Milwaukee (Waples & Waples, of Iron- 
wood, Mich., of counsel), for appellant. 

Reid & Reid, of Hurley (Lamoreaux & Cate, of Ashland, of counsel), for 
respondent. 

NELSON, Justice. 

The defendant’s principal contentions are: (1) That there is no evidence to 
support the jury’s finding that Calligaro did not misrepresent his occupation at 
the time he made application for insurance; and (2) that, if Calligaro’s occupa- 
tion at the time he made application for the insurance was in fact a bartender in 
a speak-easy, the policy should be avoided because the representation was material 
and increased the risk. 

{1] As to the defendant’s first contention, it appears without dispute that for 
about a year and a half prior to May 26, 1928, Calligaro had been continuously 
employed in his father’s place of business. On May 26, 1928, he was so employed. 
It appears without dispute that on May 25, 1928, the day before he signed the 
application, Calligaro sold intoxicating liquor (three bottles of home brew) to 
federal prohibition agents. It further appears that on July 1 Calligaro was ar- 
rested in his father’s place of business, at which time search of the place was 
made which resulted in the finding of a small quantity of “moon,” four quarts of 
wine, and twenty-four pints of home-brew beer. To the charge of selling intoxi- 
cating liquor on May 25, 1928, Calligaro entered a plea of guilty, and was sen- 
tenced to thirty days in the Ashland county jail. During the course of the trial, 
while the plaintiff was being examined as to Calligaro’s occupation during the 
year and a half prior to his making application for insurance, the following 
colloquy took place between Mr. Reid, attorney for the plaintiff, and Mr. Ander- 
son, one of the attorneys for the defendant: 

“Q. During that year or a year and a half that he worked for your husband, 
was his work in the soft drink parlor the same? A. In the same building. 

“Q. And the same kind of work? 

“Mr. Reid: As what? 

“Q. During all of the time? A. Well, I do not know what you mean. 

“Mr. Reid: We agree he was a bartender in a soft drink parlor before this. 

“Q. Will you agree he was a bartender in this place of business his father 
ran? 

“Mr. Reid: Yes, sir; for a year and a half before this policy was issued. 

“Q. And selling intoxicating liquor? ‘ 

“Mr. Reid: At least on the 25th of May. 

“Q. Do you admit in that year and a half that intoxicating liquors were sold 
in that place? 

“Mr. Reid: I do not want to admit anybody to jail. 

“Q. No. 

“Mr. Reid: I admit it is a soft drink parlor, commonly known and accepted . 
as that. 

“Q. As a speakeasy? 

“Mr. Reid: I did not know there was any difference in them. 

Res is your understanding, a soft drink parlor and a speakeasy is 
identical f° 

“Mr. Reid: That is my personal understanding. 

“Q. What I mean to say is that during that year and a half your husband 
conducted the same kind of business there all the time. 


ae Reid: We have already agreed on that. I stipulated on that year and 
a halt. 


Later on in the trial, while a witness for defendant was being examined as 
to whether the company would have issued the policy had it known that Calligaro 
Vas in fact a bartender, serving and selling intoxicating liquor, objection was 
made by plaintiff's attorney to the form of the question because it assumed that 
Calligaro was violating the national prohibition laws at the time the application 
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was made, whereupon the following colloquy between the court and the attorneys 
took place: 

“By the Court: Is your assumption based on evidence already in? 

“Q. (Mr. Anderson) Already in this record. It is stipulated that this man 
was a bartender in a speakeasy. 

“Mr. Reid: In the year and a half before the application was made.” 

It further appears without dispute that the proofs of death submitted, con- 
sisting of the affidavits of the plaintiff beneficiary, attending physician, employer 
(Calligaro’s father), and undertaker, all specifically stated that the occupation oi 
the deceased at the time of the accident was that of a clerk in a confectionery 
store. All of the testimony referred to, together with the stipulations, seem clearly 
to establish that Cilligaro was, at the time he made application for insurance, a 
bartender in a speak-easy and not a clerk in a confectionery and soft drink 
parlor, as represented by him. There is no testimony to the contrary, unless it 
may be said that the plaintiff who lived across the road from the place of busi- 
ness so testified. She testified that her husband did not sell whisky and moon- 
shine, after having first refused to answer and after having been admonished by 
the court to do so. Later on she testified that she did not know anything about 
it, and that she was never in there when he sold any of it. A careful reading of 
all of the testimony found in the record clearly shows that Calligaro misrepre- 
sented his occupation when he stated that he was a clerk in a confectionery and 
soft drink parlor. The answer of the jury is without support in the evidence. 

[2] Defendant’s second contention is that the false representation was material 
to the risk. In Murphey v. American Mutual Accident Association, 90 Wis. 206, 
62 N. W. 1057, 1058, it was said: “The plaintiff's occupation was very material 
to the risk, and such false representation in regard to it operated, under the 
provisions of the contract mentioned in the foregoing statement, as a forfeiture 
to-any such claims for indemnity.” 

That a person’s occupation is material to an accident insurance risk is clear. 
Classifications and premiums are based upon the hazards which inhere in different 
occupations. 

In this state, however, we must give effect to section 209.06 (1), Stats., which 
is as follows: “(1) No oral or written statement, representation, or warranty 
made by the insured or in his behalf in the negotiation of a contract of insur- 
ance shall’ be deemed material or defeat or avoid the policy, or prevent its at- 
taching unless such statement, representation, or warranty was false and made 
with actual intent to deceive or unless the matter misrepresented or made a war- 
ranty, increased the risk or contributed to the loss.” 

Under this statute it is clear that no written statement or representation 
made by the insured in negotiating a contract of insurance shall be deemed 
material or defeat or avoid the policy, unless (1) such statement or representa- 
tion was false and made with actual intent to deceive, or unless (2) the matter 
represented (a) increased the risk or (b) contributed to the loss. As before stated, 
there can be no doubt that Calligaro misrepresented his occupation at the time he 
made application for insurance, but whether he made the false statements with 
actual intent to deceive is not so clear on account of the possibility that he may 
not have differentiated in his mind between a soft drink parlor in fact and a 
speak-easy. To him a soft drink parlor in or near to Hurley may have meant an 
ordinary speak-easy. However, there can be no doubt that the matter misrepre- 
sented increased the risk. It appears without dispute that the company, in the 
usual course of its business, would not have accepted the risk had it known that 
Calligaro, at the time he applied for insurance, was in fact a bartender in a 
speak-easy. The fact that the company would have rejected the application if it 
had known that Calligaro was a bartender in a speak-easy shows that the matter 
misrepresented (his occupation) increased the risk. In view of the numerous cases 
found in the books which show the unfavorable attitude of insurance companies 
and societies toward persons directly engaged in the business or occupation ot 
dispensing intoxicating liquors and drinks, we conclude that the matter mis- 
represented herein had a very direct bearing upon the risk covered by the policy 
and unquestionably increased the risk. See cases digested in Couch, Cyclopedia ot 
Insurance Law, vol. 4, § 892 (a) and (b). We think it is obvious that the risk 
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involved in insuring a bartender in a speak-easy is greater than that involved in 
insuring a clerk in a confectionery and soft drink parlor. Since, in the view we 
take, the policy was void at its inception due to material misrepresentations, the 
premiums paid to the company by Calligaro in his lifetime should be accounted 
for, or credited on defendant’s judgment for costs. 

Judgment reversed, with directions to dismiss the complaint. 
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AUTOMOBILE 


CHURCH v. AMERICAN CASUALTY CO. No. 4871. 
Circuit Court of Appeals, Third Circuit. March 10, 1933. 
64 Federal Reporter (2d) 266. 
1. INSURANCE. 


Return of execution unsatisfied raises presumption of insolvency under sta- 
tute authorizing action by judgment creditor against insurer upon insolvency or 
bankruptcy of assured, and, where not rebutted, authorized direction of verdict 
(Comp. St. Supp. N. J. § 99—90e). 

(For other cases, see Insurance, Dec. Dig. §§ 646[1], 668[1].) 

2. INSURANCE. 

Where sole proof of assured’s failure to co-operate with insurer was that 
he testified that injured person was not his employee, direction of judgment 
against insurer for judgment creditor of assured was proper, absent proof that 
assured testified falsely (Comp. St. Supp. N. J. § 99—90e). 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

Appeal from the District Court of the United States for the District of New 
Jersey; William Clark, Judge. 

Action by William Church against the American Casualty Company. From 
judgment for plaintiff on directed verdict, defendant appeals. 

Affirmed. 

Coult, Satz & Tomlinson, of Newark, N. J. (John J. Francis and Joseph 
Coult, both of Newark, N. J., of counsel), for appellant. 

Kessler & Kessler, of Newark, N. J. (Samuel I. Kessler, of Newark, N. J. 
of counsel), for appellee. 


GLOBE & RUTGERS FIRE INS. CO. v. HOME INVESTMENT 
& LOAN CORPORATION. 8 Div. 494. 
Supreme Court of Alabama. March 9, 1933. 
146 Southern Reporter 610. 
1. INSURANCE. 


Where purchase price note for automobile and mortgage securing it were 
unconditionally transferred to plaintiff, and fire insurance was for protection of 
plaintiff alone, plaintiff could sue on policy as real party in interest (Code 1923, 
§ 5699). 

(For other cases, see Insurance, Dec. Dig. § 624[4].) 

Appeal from Circuit Court, Morgan County; W. W. Callahan, Judge. 

_ §. A. Lynne, of Decatur, and Stokely, Scrivner, Dominick & Smith, of Bir- 
mingham, for appellant. 

Tennis Tidwell, of Decatur, for appellee. 


PETERSON v. UNIVERSAL AUTOMOBILE INS. CO. No. 5910. 
Supreme Court of Idaho. April 5, 1933. 
20 Pacific Reporter (2d) 1016. 


4. INSURANCE. 

Conditions in conditional sale contract of automobile that check should be 
paid, and that contract should be accepted and purchased by finance company, 
held under evidence conditions subsequent, as regards right of recovery by buyer 
on seller’s liability policy. 

The evidence disclosed that immediately on execution of the contract 
the buyer was given possession of the automobile and used it for his own 
purposes on that day, and was using it on the following day when collision 
occurred. It further appeared that buyer, in spite of collision coverage in 
seller’s policy, himself obtained collision insurance between the time of 
the contract and the time of the collision, and that his company paid loss 
under the collision insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

6. INSURANCE. 
Seller’s automobile liability policy providing for its termination in case of 
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change of ownership or interest held not to cover accident occurring while car 
was in buyer’s possession under executed conditional sales contract. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

7, INSURANCE. | 

That liability insurer retained premiums collected for period embracing date 
of accident weld not waiver of insurer’s right to deny liability on ground property 
right in automobile had passed prior to accident. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

8. INSURANCE. 

Insurance company’s retention of unearned portion of premiums does not 
prevent claim of forfeiture of policy, where loss has occurred before company 
acquires knowledge of ground of forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

12. INSURANCE. . ee , 

Use of automobile for business purposes constituted breach of liability policy 
limiting use for private pleasure only, and prevented recovery of indemnity 
from insurer. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Rice, District Judge, dissenting. } 

Appeal from District Court, Ada County; Charles E. Winstead, Judge. 

Action by D. N. Peterson against the Universal Automobile Insurance Com- 
pany to recover on a policy of liability insurance. From a judgment of nonsuit, 
plaintiff appeals. 

Affirmed. 

Geo. Donart, of Weiser, and J. W. Galloway, Carl A. Bruke, and E. B. Smith, 
all of Boise, for appellant. 

Martin & Martin, of Boise, for respondent. 


AUTOMOBILE UNDERWRITERS, Inc., v. WHITE. No. 14410. 
Appellate Court of Indiana, in Banc. April 19, 1933. 


185 Northeastern Reporter 292. 
1. INSURANCE. 

Answer to complaint on fire policy for value of automobile destroyed by 
fire held sufficiently broad to permit defense and evidence offered thereon that 
such change of interest in ownership of automobile occurred prior to its de- 
struction, so as to terminate insurer’s liability under policy. 

Answer alleged that policy set forth as exhibit to complaint contained 
provision that policy did not cover loss arising while automobile was 
being operated under a change of interest therein; that insured had 
changed his interest in automobile prior to its destruction by fire, in 
that he had delivered automobile as security for a note to the payee, 
which so held automobile when it was destroyed; that therefore policy 
had completely terminated prior to destruction of automobile, and was 
not in force and effect at that time. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

2. INSURANCE. 

On issue whether insured changed his interest in automobile, thus termin- 
ating insurer’s liability for its destruction under fire policy, executory contract 
held to give seller of airplane to insured an enforceable right by way of equit- 
able lien ggainst automobile, though its delivery to seller to hold as security for 
insured’s note was never made. 

Executory contract executed on June 29, between insured and seller 
of airplane to him, provided that seller would hold airplane for insured 
until August 1, when insured was to accept delivery; that insured who 
made a deposit was to make two additional payments by August 1, and 
was to deliver insured automobile to seller which was to hold it as se- 
curity for a note representing unpaid balance on airplane; that insured 
was to prove clear title to automobile, and to take up his note within six 
months; that seller was to make a reasonable effort to dispose of auto- 
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mobile for insured, and to turn over to him all funds in excess of the 

note which were received for the automobile. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

3. INSURANCE. 

Evidence showed that insured, by delivering insured automobile to seller of 
airplane who was to hold it as security for note representing unpaid balance on 
airplane, had changed his interest in automobile destroyed by fire within policy 
terminating insurer’s liability upon “change of interest” in automobile. 

The terms “change of interest” and “change of title” are not synony- 
mous; the word “interest” being broader than the word “title,” and including both 
the legal and the equitable rights. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Gibson Circuit Court; Charles A. Smith, Judge. 

Action by Francis M. White against the Automobile Underwriters, Incor- 
porated, attorney in fact for the State Automobile Insurance Association. From 
a judgment in favor of plaintiff, defendant appeals. 

keversed, with instructions. 

Charles O. Baltzell and Morton C. Embree, both of Princeton, for appellant. 

S. L. Vandeveer and Arthur §S. Wilson, both of Princeton, for appellee. 

BRIDWELL, Judge. 

This action was brought by appellee against appellant to recover the value of 
an automobile destroyed by fire, and is based upon a policy of insurance, executed 
by the State Automobile Insurance Association to appellee, insuring appellee 
against any such loss. 

Appellant filed an answer in two paragraphs to the complaint, the first para- 
graph heing in general denial. The second paragraph, omitting the formal parts, 
is as follows: 

“The defendant, for its further and second paragraph of answer to the com- 
plaint in the above-entitled cause, says that the policy of insurance set forth as 
an exhibit to the complaint herein contains the following express provision 
namely : 

“*This contract does not cover loss or damage resulting or arising from any 
of the following causes or while any automobile described herein is being used, 
operated or maintained under any of the following conditions: * * * 

“*Any assignment or transfer or change of interest hereunder, either volun- 
tary or otherwise, or chattel mortgage, conditional sales contract or lease con- 
tract, shall immediately terminate this policy, unless provided for herein.’ 

“The defendant further says that prior to the time of the alleged destruction 
of the automobile described in the complaint by fire the plaintiff had assigned and 
transferred said automobile, and had changed his interest therein, and had parted 
with the unconditional and unencumbered ownership thereof, in this, that he had 
delivered the same to the Marshall Flying School, Inc., of Marshall, Missouri, as 
security for the payment of a note executed by him to said Marshall Flying 
School, Inc., covering the unpaid balance of the purchase price of an airplane pur- 
chased by him; and that said automobile was so held by said Marshall Flying 
School, Inc., at the time of the alleged destruction of said automobile; and that 
at the time of the alleged destruction of said automobile by fire the plaintiff had 
assigned and transferred the same, and had changed his interest therein, and was 
not in the unconditional and unencumbered owership thereof; and that by reason 
thereof the policy of insurance described in the complaint had completely ter- 
minated prior to the time of the alieged destruction of said automobile, and said 
policy of insurance was not in force and effect at the time of the alleged destruc- 
tion of said automobile by fire.” 

A reply in general denial to the second paragraph of answer closed the is- 
sues. 

The cause was tried before a jury resulting in a verdict for the plaintiff (ap- 
pellee) for $700. Judgment was rendered on the verdict. Appellant duly filed 
its motion for a new trial, which was overruled by the court, and appellant ex- 
cepted. This appeal followed, the appellant assigning as error that the court er 
red in overruling its motion for a new trial. 
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Causes for a new trial stated in the motion therefor, which are presented for 
consideration, are: That the verdict of the jury is not sustained by sufficient evi- 
dence; that the verdict is contrary to law; that the court erred in the giving of 
certain instructions to the jury. 

There is evidence to establish the following material facts: In May, 1928, ap- 
pellee purchased a Pontiac automobile, and thereafter in May, 1929, insured the 
same against loss or damage by fire for a period of time extending from May 18, 
1929, to May 18, 1930; the policy of insurance being executed by the State Au- 
tomobile Insurance Association and containing the provision set out and pleaded 
in appellant’s second paragraph of answer. In June, 1929, the appellee went to 
Missouri, and on June 29, 1929, entered into a written contract with the Marshall 
Flying School, Inc., which contract, in so far as it affects this controversy, is as 
follows: ‘ 

“The Marshall Flying School, Inc., of Marshall, Mo., to be known as Party 
of the First Part, and F. M. White of Oakland City, Ind., to be known as Party 
of the Second Part, have this day entered into the following agreement: 

“Party of the First Part has this day received from Party of Second Part 
$100 (check number) as a deposit on a Standard OX Clip Wing training plane, 
No. 3116. Party of the First Part agrees to hold the above described airplane 
for Party of the Second Part until August 1, at which time Party of the Second 
Part shall make his appearance in Marshall to accept delivery. 

“The Party of the Second Part agrees to forward an additional $100 to 
Party First Part on July 7, and also agrees to make an additional payment of 
$400 upon his arrival in Marshall on August 1, and to deliver to the Marshall 
Flying School a 1928 Pontiac landeau sedan, which the Party of the First Part is 
to hold as security for a note in the amount of $295, representing the unpaid bal- 
ance on the above described airplane. The Party of Second Part agrees to prove 
clear title to the above mentioned automobile and further agrees to take up his 
note within a period of six months. 


“Party of the First Part agrees to make a reasonable effort to dispose of the 
above mentioned automobile for Party of Second Part and to turn over to him 
all funds in excess of $295 which is received for said automobile. Party of Sec- 
ond Part has set a price of $600 for the above mentioned automobile. * * *” 

After the execution of the contract, appellee made the cash payments pro- 
vided for therein, and on August 28, 1929, executed his note payable to the Mar- 
shall Flying School, Inc., for $295 and turned over to it the unindorsed certifi- 
cate of title to said automobile together with a key to said car, but retained pos- 
session of the car himself, using it in driving to and from his work, and else- 
where. On September 21, 1929, while appellee was driving the car it caught afire 
and was destroyed. Notice of loss was given and liability denied by the insurer. 

In support of the judgment appellee asserts that there is no evidence to sus- 
tain appellant’s second paragraph of answer; that the defense made of a “change 
of intgrest” which terminated liability under the policy; was wholly without the 
issues, and that the record affirmatively shows that the right result was reached, 
and the judgment should therefore be affirmed. 


[1] We are of the opinion that the second paragraph of answer contains alle- 
gations sufficiently broad to permit the defense offered, and that the evidence re- 
ceived on the trial of the cause, relating to the contract between appellee and the 
Marshall Flying School, Inc., and the conduct of the parties thereto while acting 
thereunder subsequent to its execution, was within the issues submitted and of 
such character as to require a determination as to whether the transactions be- 
tween the appellee and the Marshall Flying School, Inc., were such that a change 
of interest occurred in connection with the ownership of the property destroyed. 
_ Pomeroy’s Equity Jurisprudence, vol. 3 (4th Ed.) § 1235, discussing equitable 
liens arising from express contracts, states: “The doctrine may be stated in its 
most general form, that every express executory agreement in writing, whereby 
the contracting party sufficiently indicates an intention to make some particular 
property, real or personal, or fund, therein described or identified, a security for 
a debt or other obligation, or whereby the party promises to convey or assign or 
transter the property as security, creates an equitable lien upon the property so 
indicated, which is enforceable against the property in the hands not only of the 
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original contractor, but of his heirs, administrators, executors, voluntary assign- 
ees, or purchasers or encumbrancers with notice. Under like circumstances, a 
merely verbal agreement may create a similar lien upon personal property. * * * 
3ut the doctrine itself is clearly an application of the maxim, equity regards as 
done that which ought to be done. In order, however, that a lien may arise in 
pursuance of this doctrine, the agreement must deal with some particular prop- 
erty, either by identifying it, or by so describing it that it can be identified, and 
must indicate with sufficient clearness an intent that the property so described, 
or rendered capable of identification, is to be held, given, or transferred as se- 
curity for the obligation.” 

2] The contract entered into between appellee and the Marshall Flying 
School, Inc., was an executory agreement. The parties thereto, acting pursuant 
to the contract, brought about a situation which gave to the school an enforceable 
right by way of an equitable lien against the property insured, even though de- 
livery of the automobile to the said school to be held by it as security for ap- 
pellee’s note was never made. See Reardon v. Higgins (1906) 39 Ind. App. 363, 
79 N. E. 208: Fletcher Amer. Nat. Bank v. McDermid, Rec. (1920) 76 Ind. App. 
150, 128 N. E. 685. 

The terms “change of interest” and “change of title’ are not synonymous, 
the word “interest” being broader than the word “title” and including both the 
legal and the equitable rights. Farmers’ Mutual Fire Ins. Co. v. Olson (1920) 
74 Ind. App. 449, 129 N. E. 2°4; Brickell v. Atlas Assurance Co. (1909) 10 Cal. 
App. 17, 101 P. 16; Gibb v. Philadelphia Fire Ins. Co. (1894) 59 Minn. 267, 61 
N. W. 137, 50 Am. St. Rep. 405; Skinner & Sons’, etc., Co. v. Houghton (1900) 
92 Md. 68, 48 A. 85, 84 Am. St. Rep. 485; Vancouver Nat. Bank v. Law Union, 
etc., Ins. Co. (C. C. 1907) 153 F. 440. 

[3] After a careful examination of the evidence contained in the record, we 
hold that the evidence, without conflict, proved a “change of interest” within the 
meaning of the term as used in the policy upon which suit was brought, and 
therefore the verdict is not sustained by sufficient evidence and is contrary to 
law. 

[4-6] Appellant also urges as grounds for reversal alleged error in the giving 
of instructions numbered 3 and 4 to the jury. By these instructions the court 
left to the jury the construction and interpretation of the written contract made 
hetween appellee and the Marshall Flying School, Inc. In view of the conclusion 
reached, we deem it unnecessary to discuss these instructions further than to 
state that this action of the court was erroneous, as it is the dutv of the court 
to interpret or construe the provisions of a written contract involved in an ac- 
tion. Erie Crawford Oil Co. v. Meeks (1907) 40 Ind. App. 156, 81 N. E. 518; 
Mordamin, etc., Dairy Co. v. Brudi (1904) 163 Ind. 642, 72 N. E. 643. Failure 
of the court in this respect is not, however, always reversible error. If it be 
disclosed by the record that the jurv properly construed and inter-reted the con- 
tract, and it affirmatively “nnerrs that the rights of the losing party were not 
prejudiced by the court’s feilrre, ther such er-or would not he c~rounds for re- 
versal. Vulcan Iron, etc.. “o. v. Electro, etc., Min. Co. (1912) 54 Ind. App. 28, 
99 N. E. 429, 100 N. E. 207. 

Judgment reversed, with instruction to sustain appellant’s motion for a new 
trial and for further proceedings in conformity with this opinion. 
UNDERWRITERS’ EXCHANGE v INDIANAPOLIS ST. RY. CO. No. 263 

Supreme Court of Indiana. May 15. 1933. 
185 Northeastern Reporter 504. 
1, INSURANCE. 

Statute jield to permit individuals, partnerships, and corporations to exchange 
“reciprocal insurance” or “interinsurance” contracts as unincorporated associa- 
tion, whereby they underwrite one another’s risks through common attorney in 
fact under agreement that each subscriber shall not be jointly liable with any 
other nor to greater amount than specified (Burns’ Ann. St. 19266, § 9308). 

(For other cases, see Insurance, Dec. Dig. § 12%.) 

2. INSURANCE. 


Attorney in fact of subscribers for reciprocal automobile insurance /ie/d not 
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authorized by statute or power of attorney to sue tort-feasor responsible for 
collision, though attorney paid loss to subscriber, since attorney was not “real 
party in interest” or “trustee of express trust” entitled to bring such action 
(Burns’ Ann. St. 1926, §§ 258, 259, 9308-9311, 9316-9318). 
Neither the pertinent provisions of the act (Burns’ Ann. St. 1926, 
§§ 9308-9311, 9316, 9317, 9318), nor language of power of attorney author- 
ized attorney in fact on behalf of subscribers, or subscribers in name of 
attorney in fact, to maintain action in any matter between subscribers 
and third party, and clause in power of attorney to effect that attorney’s 
powers should include appearance in all actions and defense, compromise, 

and adjustment of claims, had reference merely to matters incident to 

subscribers’ contracts of indemnity and adjustment of losses; nor could 

attorney be treated as insurer and thus be subrogated to rights of sub- 
scribers, since attorney was merely medium through which loss was paid, 

and such payment tended to deplete only the account of subscribers. 

(For other cases, see Insurance, Dec. Dig. § 12%.) 

3. INSURANCE. 

Subrogation is normal incident to indemnity insurance, though contract of 
subscriber has no stipulation to that effect. 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 

4. INSURANCE. 

“Reciprocal insurance” or “interinsurance” contracts are distinguishable 
from all other forms of insurance, in that every insured is interinsurer, and 
every insurer is insured (Burns’ Ann. St. 1926, §§ 9308, 9321). 

(For other cases, see Insurance, Dec. Dig. § 12%.) 


Appeal from Superior Court, Marion County; Linn D. Hay, Judge. 

Action by the Underwriters’ Exchange against the Indianapolis Street Rail- 
way Company. Defendant’s separate demurrer to each paragraph of the com- 
plaint was sustained, and, from a judgment in favor of defendant, plaintiff appeals. 

Affirmed. 

Superseding former opinion, 146 N. E. 860. 

Transferred from Appellate Court under section 1357, cl. Burns’ 1926. 

oo Dailey & Thompson, of Indianapolis, for uae 

. Foley, of Indianapolis, for appellee. 


GIFFORD v. NEW AMSTERDAM CASUALTY CO. No. 41592. 
Supreme Court of Iowa. May 2, 1933. 
248 Northwestern Reporter 235. 
1. INSURANCE. 


Provision in automobile liability policy requiring notice of accident “as 
soon as practicable” held to mean within reasonabe time under all facts and 
circumstances, and as used in policy mean “immediately” or “as soon as possible.” 

Whether a thing is “practicable” depends on the actualities, the very 
facts and circumstances of the case, and a thing is not “practicable” if 
some element essential to its eae et is lacking. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

2. INSURANCE. 

Insured cannot negligently or intentionally mislay automobile liability policy 
and recover thereon where notice of accident was not given within reasonable 
time as required by policy. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 

4. INSURANCE. 

_ Notice on September 21st of accident in April was given “as soon as prac- 
ticable” within automobile liability policy where reasonable search failed to dis- 
cover mislaid policy sooner and insured could not remember insurer’s name. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 
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5. INSURANCE. 

Jury question may exist as to whether notice of accident to liability insurer 
was served within a reasonable time, though facts are undisputed. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

Appeal from District Court, Polk County; Frank S. Shankland, Judge. 

Action to recover on policy of public liability insurance on automobile. From 
judgment in favor of plaintiff, defendant appeals. The opinion states the facts. 

Affirmed. 

James E. Goodwin, of Des Moines, for appellant. 

Rippey & Seeburger, of Des Moines, for appellee. 

CLAUSSEN, Justice. 

In June of 1927, appellee was the owner of an automobile. He then pro- 
cured two liability and property damage policies on said car, one from appellant 
and another from the Federal Insurance Company. In April, 1928, he became 
involved in an accident, while driving such car, as a result of which several 
persons were injured under circumstances creating liability upon him. He found 
the policy in the Federal Company, and gave notice of the accident, to that com- 
pany. The policy with appellant was not with the other policy and some thirty 
or more insurance policies held by appellee covering various properties and 
things. Appellee was under the impression that he had two policies upon the 
car. He and his secretary searched in his office and he and his wife searched 
in his home for the missing policy, but it was not found. He did not remember 
who had written the policy nor the name of the company in which it was written. 
On September 21, 1928, while looking through a “bill book” in his desk, at his 
home, he found an identification card issued by appellant, which. recalled to his 
mind the fact that the missing policy had been written by appellant. Thereupon, 
and on said 21st day of September, 1928, he gave notice of the accident to appel- 
lant. 

In the meantime appellee had been sued by the injured parties. Appellant 
disclaimed liability under its policy on account of delay in the service of the 
notice of accident. These suits were settled and the action at bar is to recover 
the costs to appellee of such settlements. A verdict was directed for appellee 
and from judgment thereon, this appeal is prosecuted. 

The policy contained this language: “Condition B: The assured shall give, 
as soon as practicable, written notice of the accident. * * * ” 

Counsel for both sides in’ their arguments agree that the only question 

raised by the appeal is whether notice of the accident was given “as soon as 
practicable.” 
[1] It is perhaps impossible to resolve the words “as soon as practicable” 
into more simple terms, but if it is necessary to translate them into language 
having an established legal significance, they undoubtedly mean within a reason- 
able length of time under all the facts and circumstances. As used in the policy 
under consideration, these words mean the same as “immediately” or “as soon 
as possible” and many other like expressions, all of which have been construed 
by the courts of this and other states to mean within a reasonable time. 

[2] The words readily lend themselves to this construction, for whether a 
thing is “practicable” depends upon the actualities, the very facts and circum- 
stances of the case. Facts persist. A thing is not “practicable” if some element 
essential to its accomplishment is lacking. Notice cannot be served when the 
party to be served is unknown, and consequently the service of such notice is 
not practicable until the identity of the party to be served is known. A party 
to a contract of insurance containing words of this character should not be per- 
mitted to put himself in a position where he cannot comply with its provisions 
as to notice, by intentionally or negligently mislaying the policy, and still be 
permitted to recover. In that situation notice served, upon a subsequent discovery 
of the policy, could scarcely be said to be served within a reasonable length of 
time, under all the facts and circumstances, even though it might actually be 
served as soon as practicable under the facts and circumstances existing at the 
time of the accident alone. We reach the conclusion that compliance with the 
condition of the policy, quoted, required that notice of the accident be given 
within a reasonable time, under all the facts and circumstances. 
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That notice was given as soon as practicable under the facts and circum- 
stances existing at the time .of the accident is not open to doubt. It tien 
becomes a question whether it was given within a reasonable length of time, 
under all the facts and circumstances. 

[3, 4] Negligence is never presumed. Orr v. Des Moines Electric Light Co., 
207 Iowa, 1149, 2222 N. W. 560. The record discloses nothing tending to show 
‘negligence on the part of appellee in losing or mislaying the policy, except the 

circumstance that it was not found. (It is neither suggested nor decided that 
such circuuistance is evidence of negligence.) There is no suggestion that the 
loss of the policy was intentional. A reasonable search was made by appellee 
after the accident to discover the policy. The situation, existing in this case, 
has undoubtedly existed in other instances, in which, through the kindness of 
Providence, it has not peen revealed. It is a condition that could easily come into 
existence in well ordered affairs, and in consequence cannot be said to be unreas- 
onable. Unless we are prepared to hold that the unexplained loss of the policy 
will defeat recovery upon it, on account of the inability of the insured to give 
notice of the accident through ignorance of the identity of the insurer, the 
judgment of the trial court must be affirmed. We are not prepared to so hold. 
This position finds support, in a measure, in cases holding that a beneficiary 
under a policy has a reasonable length of time after learning of the existence 
of the policy, or of the loss, in which to give notice, and make proof of loss. 
McElroy v. John Hancock Mutual Life Ins. Co., 88 Md. 137, 41 A. 112, 71 Am. 
St. Rep. 400; Continental Casualty Co. v. Lindsay, 111 Va. 389, 69 S. E. 344; 
Munz v. Standard Life & Accident Ins. Co., 26 Utah, 69, 72 P. 182, 62 L. R. A. 
485, 99 Am. St. Rep. 830. 
It is squarely sustained by Solomon v. Continental Fire Ins. Co., 160 N. Y. 
595, 55 N. E. 279, 46 L. R. A. 682, 73 Am. St. Rep. 707, in which case the policy 
was contained, at the time of the fire, in a safe in the burned building. The safe 
was retrieved from the ruins and sent to the manufacturers to be opened. Its 
contents, including the policy, were removed and were finally placed in the vault 
of the insured. In some manner the policy fell behind a case of pigeon holes, ' 
with the result that examination of the contents of the safe failed to reveal the 
policy. The name of the insurer was unknown. After a considerable length 
of time the policy was found behind the pigeon holes, and its terms in relation 
to notice and proof of loss were complied with, so far as possible, in view of the 
lapse of time. The policy contained a provision requiring immediate notice of 
loss. Delay in giving notice of loss was relied on to defeat recovery. It was 
held that whether compliance with the provision was within a reasonable length 
of time was a question for the jury, and judgment upon a verdict in favor of 
insured was permitted to stand. 

Our holding is not in conflict with Woodard v. Security Ins. Co., 201 Iowa, 
378, 207 N. W. 351, 353. In that case the policy required notice of loss and proof 
of loss. At the time of loss plaintiff did not have the policy in his possession, 
in fact, he first secured possession of the policy long after the loss. At the 
time the loss occurred he knew that insurance had been in force on the burned 
building at the time he acquired title to it. Without suggesting that it was 
held by the court, that the efforts made to find the policy were inadequate, it 
can certainly be said that the insured was not very resourceful in his search, 
and that lines of inquiry concerning the policy were obviously open to him, 
which he made no effort to pursue. Proofs of loss were never furnished. The 
reasons underlying the decision in that case are indicated by the following 
language: “But, assuming that the question of diligence would on the record 
be for the jury or the court as the trier of fact, the excuse would only go to the 
delay. It would not of itself excuse the entire omission to furnish proofs. It 
would not absolve the plaintiff altogether from the duty of complying with the 
requirements of the policy. He should at least give the notice and proofs within 
a reasonable time after acquiring information of the existence of the policy and 
receiving it into his possession.” 

[5] In the case at bar the trial court directed a verdict for appellee. Ap- 
pellee does not complain because the court treated the matter as a law question. 
In affirming the judgment we are not entrenching upon the rule that even 
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though the evidence is without conflict, a jury question may exist as to whether 
notice was served within a reasonable time. Nelson v. National Accident Society, 
212 Iowa, 989, 237 N. W. 341. 

The judgment of the trial court is affirmed. 

Kindig, C. J., and Evans, Stevens, Albert, and Donegan, JJ., concur. 


ELLIOTT v. BANKERS’ & SHIPPERS’ INS. CO. OF NEW YORK. No. 30898. 
Supreme Court of Kansas. May 6, 1933. 
21 Pacific Reporter (2d) 376. 

1. INSURANCE. ; 

Buyer of automobile on installment plan, though not named in fire and theft 
insurance policy, held entitled to recover thereon, under facts established. 

(For other cases, see Insurance, Dec. Dig. § 580[1].) 
2. INSURANCE. 

Buyer of automobile on installment plan, though not named in fire and theit 


insurance policy, held entitled to recover thereon without first having procured 
reformation of policy. 


(For other cases, see Insurance, Dec. Dig. § 143[7].) 
3. INSURANCE. 


Conduct of insurance adjuster employed by insurer under automobile fire and 
theft policy to adjust loss held to show recognition of liability for loss to owner 
of automobile who was not named in policy. 

(For other cases, see Insurance, Dec. Dig. § 397.) 

4. INSURANCE. : 

In action by buyer of automobile on installment plan, to recover under fire 
and theft policy in which he was not named as insured, instructions on circum- 


stances entitling buyer to recover held not erroneous as not being warranted by 
evidence. 

(For other cases, see Insurance, Dec. Dig. § 669[2].) 

Syllabus by the Court. 

1. In a sale of an automobile on which a partial payment was made by the 
purchaser, the deferred payments were- included in a note furnished by the 
plaintiff payable in the future. The purchaser arranged with the seller for insur- 
ance and paid the insurance which was included in the note, and the seller trans- 
mitted the note and security to a party who was financing the deferred payments, 
and who undertook to place insurance with an insurance company with the pur- 
pose of protecting the interests of seller and purchaser as well as that of the 
financing party, but, when the policy was written, the name of the purchaser was 
omitted without the knowledge of purchaser until after the automobile was stolen 
and burned, against which the insurance was taken. Under the evidence, it is /eld 
that the purchaser was entitled to the protection of the insurance for which he 
applied and paid for, notwithstanding he was not named in the policy. 

2. It was not essential to a recovery by the purchaser that he should have 
first procured a reformation of the policy as its provisions interpreted in the 
light of extrinsic facts showed the real intent of the parties. 

3. The action of an adjuster employed by the defendant to adjust the loss 
tended to show a recognition of its liability for the loss. 

4. Challenged instructions of the court examined, and held to be without 
error. 

Appeal from District Court, Crawford County, Division No. 1; L. M. Aesler, 
Judge. 

Action by B. A. Elliott against the Bankers’ & Shippers’ Insurance Company 
of New York and another. From a judgment in favor of the plaintiff, the de- 
fendant named appeals. 

Judgment affirmed. 

A. B. Keller, Geo. R. Malcolm, and C. A. Burnett, all of Pittsburgh, for ap- 
pellant. 

Chas. S. Denison, Carrie Payne Denison, and A. H. Carl, all of Pittsburgi, 
ior os. 
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SMITH et al. v. WORLD FIRE & MARINE INS. CO. No. 1139. 
Court of Appeal of Louisiana. First Circuit. April 17, 1933. 
147 Southern Reporter 567. 
1. INSURANCE. 


Evidence in action on automobile fire policy sustained finding that there was 
no retransfer of car by buyer’s transferee within policy provision for forfeiture 
on change of ownership. 

Both the original buyer of the car and his transferee, who was sub- 
stituted under the policy, testified that there was no retransfer, but that 

the transferee merely authorized original buyer to take the car and sell 

it for purpose of paying purchase-money note, and strongest circumstance 

to show retransfer was delay of original buyer in notifying transferee ot 

the destruction of the car. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE. 

Statutory provision for penalty and attorney’s fees in action on policy is 
mandatory (Act No. 59 of 1921 [Ex. Sess.] § 3). 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from City Court of Bogalusa; J. W. Richardson, Judge. 

Suit by Mallie Smith and another against the World Fire & Marine Insurance 
Company. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

St. Clair Adams and St. Clair Adams, Jr., both of New Orleans, for appellant. 

Bascom D. Talley, of Bogalusa, for appellees. 

Euuiorr, Judge. 

Mallie Smith and Washington Bank & Trust Company brought suit against 
the World Fire & Marine Insurance Company of Hartford, Conn., to recover the 
sum of $203.79 and 25 per cent. in addition thereon as a penalty, and $50 attor- 
ney’s fees. 

Their petition alleges: That the defendant insurance company issued its in- 
surance policy in favor of Iley Blackwell on an automobile which the said Black- 
well had bought from Knight Motor Company. 

That Blackwell purchased the automobile partly on credit, giving notes repre- 
senting the credit price to the extent of $225. 

That said sale was evidenced by an authentic act in which a special mortgage 
and vendor’s privilege was granted by the buyer and retained on the automobile 
by the seller in order to secure the payment of said notes. The plaintiffs also 
averred that in order to further secure the payment of the notes, said Blackwell 
procured insurance on the automobile against loss by theft or fre and, as the 
notes were by Knight Motor Company, negotiated to the Washington Bank & 
Trust Company, the insurance was made payable to the assured and to Washington 
Bank & Trust Company as their interest might appear. 

That the plaintiff Smith bought the automobile from Blackwell and as pay- 
ment indorsed these notes, thereby making himself liable thereon before recourse 
could be had on Blackwell. That the insurance company took cognizance of the 
transfer from Blackwell to Smith and, by a rider attached to the insurance policy, 
subrogated Smith to all the rights of Blackwell under the policy. 

It is alleged that the automobile was destroyed by fire. 

The defense is that the plaintiff Smith was not the unconditional and sole 
lawful owner of the automobile at the time it was destroyed, which under a 
stipulation in the policy was necessary to render the insurance company liable 
for the loss. 

There was judgment in favor of the plaintiffs as prayed for. 

Defendants have appealed. 

Smith acquired the automobile from Blackwell at Bogalusa. 

After he had kept the automobile a short time, he decided that he was un- 
able to meet the maturities of the notes held by the bank and requested Knight 
Motor Company to take back the automobile and release him from his liability 
as indorser but Knight Motor Company refused to do so. Smith then found 
employment in Baton Rouge and took the automobile there with him. 
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Percy Lindsley, a partner in the firm Knight Motor Company, learning that 
Smith was not meeting the notes at their maturities, had some conversation about 
the matter with Blackwell calling his attention to Blackwell’s liability to Knight 
Motor Company as indorser of the notes and it seems that Mr. Knight also had 
something to say to Blackwell on that subject 

It appears that Smith wrote Blackwell from Baton Rouge requesting him to 
come and get the automobile and sell it and apply the proceeds to the payment 
of the notes. It also appears that Lindsley phoned Smith at Baton Rouge irom 
3ogalusa asking him if Blackwell could come get the automobile for the purpose 
of selling it and applying the proceeds to the payment of the notes, and that 
Smith agreed that Blackwell could come and get it and sell it for the purpose 
stated. 

{1] Defendant contends that Smith retransferred the automobile to Blackwell 
and thereby ceased to be the unconditional and sole owner and that the stipulation 
in the policy, should the title of the assured cease to be other than that of un- 
conditional and sole owner, it should become null and void, became effective. 

Both Smith and Blackwell testify that Smith did not retransfer to Blackwell; 
that Smith merely authorized Blackwell to take it and sell it for the purpose 
of paying the notes, Blackwell acting as Smith’s agent in the matter. 

Defendant urges, in support of a retransfer, written statements which its 
adjuster obtained from Smith and Blackwell soon after the destruction of the 
automobile. These statements are both in the handwriting of defendant's adjuster. 
Smith and Blackwell each admit signing the statements but say that they did not 
read same and that any language therein contained from which it could be 
inferred that Smith had transferred the automobile back to Blackwell was not 
in harmony with their declarations to the adjuster. 

The adjuster was not called as a witness to refute or deny their testimony or 
the subject. In fact, the statements of Smith and Blackwell, as reported by the 
adjuster, while some inference could be drawn therefrom that Smith had retrans- 
ferred to Blackwell, yet it is not a necessary conclusion and in view of the 
testimony of Smith and Blackwell given in open court, we draw no inference 
therefrom unfavorable to their testimony given on the trial. 

The testimony of Smith and Blackwell is supported by that of Lindsley who 
says that he arranged with Smith for Blackwell to come and get the automobile 
and sell it for the purpose stated. Blackwell says that he went to Baton Rouge, 
got the automobile, brought it back to Bogalusa, and placed it in the hands of his 
brother-in-law, J. D. Young, who intended to buy it. J. D. Young was using the 
automobile at the time it. was destroyed by fire. 

The strongest circumstance brought out by the defense and which is not 
satisfactorily explained is the fact that Blackwell did not promptly notify Smith 
that the automobile had been destroyed. He did not tell Smith about it until Smith 
returned to Bogalusa, which was two or three weeks after the fire. We quote a 
part of Blackwell’s testimony on this subject: 

“Q. Well, after the fire did you notify Mr. Smith about it? A. No sir. 

“Q. Why not? A. Well, did not think anything about notifying him about the 
tar. 

“Q. Isn’t it a fact you did not notify him because he no longer had interest 
in the car? A. No sir. 

“Q. You did not consider that he had sufficient interest in the car to notify 
him, did you? A. No sir. 


“Q. And that was a good while after the fire when he came over here, 
wasn't it? A. About two or three weeks.” 

This neglect, however, is not sufficient to overcome the positive denials of 
Smith and Blackwell, corroborated by Lindsley, that no retransfer took place. 
The entire matter depends upon the credibility of witnesses and there is no evi- 
dence that would justify us in concluding that the lower court has reached an 
erroneous conclusion on the subject. 

[2] Defendant contends that it should not be condemned to pay the penalty 
and attorney’s fees it was condemned to pay by the judgment of the lower court. 


This penalty and the attorney’s fees are claimed under the provisions of section 
3, Act No. 59 of 1921 (Ex. Sess.) 
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Defendant contends that it has a serious defense and that where it has a 
reasonable and debatable ground of defense, even though it has failed, it should 
not be condemned to pay these damages and attorney’s fees, citing the decision 
of this court in Isaac Bell, Inc., v. Security Ins. Company of New Haven, 
Connecticut, 139 So. 524, and other cases on the same subject. 

This court did hold in the case mentioned that under the provisions of 
section 3 of Act No. 168 of 1908, the penalty and attorney’s fees therein pro- 
vided for could in a proper case be refused, but the Supreme Court held that 
the penalty and attorney’s fees were mandatory, and the opinion and decree of 
this court on the subject was set aside and the penalty and attorney’s fees im- 
posed. See Isaac Bell, Inc., v. Security Ins. Co. of New Haven, 175 La. 599, 143 
So. 705. 

The language of section 3 of Act No. 59 of 1921 (Ex. Sess.) is as manda- 
tory as that contained in the statute mentioned. 

The lower court properly held in the present case that the defendant must 
pay the penalty and the attorney’s fees which the act provides for. 

Judgment affirmed. Defendant and appellant to pay the cost in both courts. 


DONAHUE v. PEPPARD (CENTRAL SURETY & INSURANCE 
CORPORATION, Garnishee). No. 29414. 
Supreme Court of Minnesota. April 21, 1933. 
248 Northwestern Reporter 48. 
INSURANCE. 

That insured motorist before trial informed insurer that motorist entered 
curve where automobile upset at about 42 miles per hour, and upon trial testified 
that speed was 45 miles per hour, held not to sustain defense that insured con- 
spired with injured guest to defraud insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Syllabus by the Court. 

Where a garnishee insurer defends against its liability for a defendant’s neg- 
ligence in an automobile accident case in which a passenger guest was plaintiff 
and defendant at first asserted to the garnishee that she entered the curve, when 
she upset her car, at about 42 miles per hour and upon the trial testified that she 
did so at about 45 miles per hour, the variance alone is not so material as to sus- 
tain a claim that she conspired with her guest to defraud the garnishee. 
garnishee’s answer was properly stricken. 

Appeal from District Court, Hennepin County; A. W. Selover, Judge. 

Action by Irene J. Donahue against Iva Belle Peppard, in which the Central 
Surety & Insurance Corporation was garnished. From an order striking out as 
sham its answer to the supplemental complaint in the garnishment proceeding 
the Central Surety & Insurance Corporation appeals. ; 

\firmed. 

Sexton, Mordaunt, Kennedy & Carroll, of St. Paul, for appellant. 

P. A. Wells, of Minneapolis, for respondent. 


The 


NOEL v. NATIONAL UNION FIRE INS. CO. 
OF PITTSBURGH, PA. No. 28435. 
Supreme Court of Nebraska. April 21, 1933. 
248 Northwestern Reporter 86. 
1. INSURANCE. 


Generally, insurance contract is to be governed by laws of state in which it 
was made. 

(For other cases, see Insurance, Dec. Dig. § 125[2].) 

2. INSURANCE. 3 : 

Statute of Iowa where fire policy covering trucks was made held not to pre- 
clude recovery by insured who had no knowledge that assignee of mortgage had 
obtained additional insurance (Code Iowa 1931, §§ 8980, 8981). : 

(For other cases, see Insurance, Dec. Dig. § 336[2].) 
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3. INSURANCE. 

Additional insurance procured without insured’s knowledge or consent does 
not constitute violation of clause making other insurance ground of forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 326[2].) 

Syllabus by the Court. 

1. Generally, a contract of insurance is to be governed by the laws of the 
state in which it was made. Antes v. State Ins. Co., 61 Neb. 55, 84 N. W. 412. 

2. Facts examined, and held that sections 8980 and 8981, Code of Iowa, do 
not prevent recovery on the policy of insurance involved here. 

3. Additional insurance taken out on property without the consent or knowl!- 
edge of the insured is not 2 violation of a clause in his insurance policy making 
other insurance a ground of forfeiture of the policy. 

Appeal from District Court, Douglas County; Foster, Judge. 

Action by James E. Noel against the National Union Fire Insurance Com- 
pany of Pittshurgh, Pennsylvania, and others. From an adverse judgment, the 
named defendant appeals. 

Affirmed. 

Crofoot, Fraser, Connolly & Stryker and James T. English, all of Omaha, 
for appellant. 

J. A. McKenzie, of Omaha, for appellee. 


ALCAMO v. MOTORISTS CASUALTY INS. CO. No. 424. 
Supreme Court of New Jersey. May 3, 1933. 
165 Atlantic Reporter 861. 
1. INSURANCE. 
Casualty insurer was not liable for damages paid by insured on account of 
automobile accident occurring after application for but before issuance of, 
policy for term beginning after accident. 


(For other cases, see Insurance, Dec. Dig. § 175.) 


Appeal from Second Judicial District Court, Essex County. 

Action by Erasmo Alcamo against the Motorists Casualty Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. 

Reversed. 

Argued October term, 1932, before Trenchard, Case, and Brogan, JJ. 3 

Green & Green, of Newark, (David Green, of Newark, of counsel), for 
appellant. 

Philip Insabella, of Newark (William V. Rafferty, of Newark, of counsel), 
for respondent. 

Per Curiam. , 

This is an appeal from a judgment entered after a jury had returned a verdict 
in favor of the plaintiff and against the defendant in the amount of $450. These 
are the germane facts of the case. 

The plaintiff, Erasmo Alcamo, owner of a Ford automobile truck, applied 
for membership in the Motor Club of New Jersey on July 3, 1931. Membership 
in this association carried with it, as one of the benefits, a policy of insurance 
in the defendant company, upon payment of an additional fee which covered 
the cost of such insurance. The receipt given him, upon making his payment, 
provided: “This application is not binding upon the company until the policy is 
actually issued. * * * ” There is a further recital in this receipt, printed in 
red ink, as follows: “No agent has the authority to change the above terms 
or make any statements verbal or in writing, other than those embodied in 
literature.” 

The policy of insurance itself is printed as an exhibit in the state of the case, 
and has this provision: “The term of this policy begins twelve o’clock noon July 
7th, 1931.” These several dates are material. 

On July 4, 1931, the plaintiff's car collided with an automobile owned by a 
man named Becht. The plaintiff retained Samuel Green, a member of the firm 
of Green & Green, practicing attornys, who also are counsel for the Motorists 
Casualty Insurance Company and for the Motor Club of New Jersey as well, to 
represent him in a suit at law to recover damages against the said Becht. The 
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result of that trial was an affirmative judgment against Alcamo, and he brings 
this suit against the defendant below to recover the amount of that judgment on 
the policy issued by this defendant. 

The receipt mentioned above, the membership certificate in the Motor Club, 
as well as the policy of insurance, were all offered in evidence and appear as 
exhibits in this case. 

Motions for nonsuit and a direction of verdict were denied, and the court 
submitted these facts to the jury, which resulted in a judgment in favor of the 
plaintiff against the defendant in the above-stated sum. 

Several reasons are assigned for reversal by the appellant, insurance company, 
which need not be gone into here. Upon what theory of law the district court 
judge submitted this case to the jury is not clear. These parties had contracted, 
one with the other, in writing, and in terms so clear as to be unmistakable. 

[1-3] The receipt given plaintiff when the application for membership was 
signed particularly states: “The application is not binding until the policy is 
issued.” Membership in the club was issued and dated July 7, 1931. The policy 
of insurance in the defendant corporation was likewise issued in due course and 
dated July 7, 1931. The accident for which the plaintiff seeks to hold the defend- 
ant company answerable occurred on July 4, 1931, three days previous to the 
issuance of the policy of insurance and one day following the signing of the 
application, which was on the evening of July 3. These exhibits constitute the 
agreement between these parties. The language of the contract cannot be 
strained into any such meaning as plaintiff sought to impress upon it. The 
contract itself cannot be changed by the statements made by a representative. 
When any such testimony was allowed, it was error. Naumberg v. Young, 44 
N. J. Law, 331, 43 Am. Rep. 380. 

The judgment will be reversed, with costs. 


NICHOLAS v. INDEPENDENCE INDEMNITY CO. (two cases) No. 430. 
Supreme Court of New Jersey. May 2, 1933. 
165 Atlantic Reporter 868. 
INSURANCE. 

Driver instructed by insured employers to keep truck in his yard held 
unauthorized to use truck to remove rubbish from yard, precluding recovery on 
policy by plaintiff injured by truck. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from First District Court of Newark. 

Two separate actions by Mildred Nicholas against the Independence Indem- 
nity Company, were tried together. Judgments for plaintiff, and defendant in 
eaci! case appeals. 

Keversed. 
Argued October term, 1932, before Brogan, C. J., and Trenchard, and Case, 
JJ. 

Helmwood & Creighton, of Newark (Wiliam E. Holmwood, of Newark 
counsel; Lawrence R. Daly, of Elizabeth, on the brief), for appellant. 

Green & Green, of Newark (Ira J. Katchen, of Newark, of counsel, and Ira 
J. Katchen, of Newark, on the brief), for respondent. 

Per Curiam. 


ot 


These are actions against the defendant insurance company who insured Min- 
ahan Bros., the owners of a truck, the operation of which by one Ramsauer re- 
sulted in the accident with which we are concerned in the present suits. 

The plaintiff herein, prior to the institution of the present suits, had re- 
covered, in suits instituted by her (one for personal injuries and the other for 
property damages, and tried together), damages against Ramsauer, a defendant 
therein, hut in such suits had failed to recover against Minahan Bros., also a de- 
fendant, judgments in their favor being entered. 

_ Upon the return of executions against Ramsauer unsatisfied the present ac- 
tions were brought (and tried together) against the Independence Indemnity 
Company on the policy of insurance issued by it to Minahan Bros. 

_The district court judge, sitting without a jury, rendered judgments for the 
plaintiff and against the defendant, from which the latter appeals. 
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The policy contained the usual clause as to liability when the car was used 
by another “with the permission of the assured.” 

The appellant contends that the court erred in finding that the operator of 
the assured’s automobile had permission to operate it at the time of the accident 
in question. 

That contention we think to be well grounded. 

By consent the testimony taken in the earlier trial was admitted on behalf of 
the defendant. That testimony, as well as the testimony taken in the present 
trial, fails to show that Ramsauer had permission. 

On the contrary, we think it shows that he had not. After a certain con- 
tracting job had been finished Ramsauer was told by his employer, Minahan Bros, 
the owners of the truck, to take it to his home and keep it in the yard until an- 
other job was ready. He took it out at the time of the accident for his own 
purpose of removing rubbish from his yard. Ramsauer at the original trial tes- 
tified specifically that he did not have permission to use the truck; that the yard 
was a “big yard” and had no garage thereon. At the present trial he testified 
that he was directed to keep the truck on the premises; that there was some rub- 
bish in the yard, and, in order to take care of the truck, he used the truck in 
carrying off some of the rubbish, and it was on this trip that the accident hap- 
pened. We think that such evidence did not show permission to use the truck 
on that occasion. 

The plaintiff argues that the defendant is estopped from denying the protec- 
tion of its policy to the driver of the automobile of its assured because of the 
alleged general appearance of its attorneys for the owner and driver. 

We think the record fails to support that contention. The plaintiff relies 
upon the case of Horn v. Commonwealth Casuaity Co., 105 N. J. Law, 616, 147 
A. 483. But there the facts were quite different. There the insurance company 
defended the suit growing out of the accident over a period of years. Here, in 
the trial of the original actions, the counsel for the insurance company denied 
they represented Ramsauer. They so stated to the court and refused to under- 
take Ramsauer’s defense. This was made very clear to the trial judge, and the 
court expressly recognized that Ramsauer was not represented. 

The judgment below will be reversed. 


GREENMAN vy. GENERAL REINSURANCE CORPORATION. 
Supreme Court, Appellate Division, Second Department. March 2, 1933. 
262 New York Supplement 569. 


1. INSURANCE. 

Insured may recover from reinsurer only where language of policy itself 
indicates intent of reinsurer to become directly liable. 

(For other cases, see Insurance, Dec. Dig. § 679.) 


2. INSURANCE. 

Judgment creditor of insured, under automobile liability policy, held not 
entitled to maintain action directly against reinsurer, notwithstanding insured and 
insurer’s insolvency (Insurance Law, § 109). 

(For other cases, see Insurance, Dec. Dig. § 679.) 

3. INSURANCE. 

su: That insured relied on reinsurance agreement in taking out automobile lia- 
bility policy held not to entitle judgment creditor of insured to maintain action 
directly against reinsurer. 

(For other cases, see Insurance, Dec. Dig. § 679.) 

Appeal from Special Term, Kings County. 

Action by Philip Greenman against the General Reinsurance Corporation. 
From an order entered on January 24, 1933, denying defendant’s motion to dis- 
miss the amended complaint, the defendant appeals. 

Order reversed on the law, and motion to dismiss the complaint granted. _ 

Argued before Lazansky, P. J., and Hagarty, Scudder, Tompkins, and Davis, 
JJ. 

James M. Lown, of New York City (Hartwell Cabell and Joseph S. Catalano, 
both of New York City, on the brief), for appellant. 
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Barnet Kaprow, of New York City (David L. Weissman, of New York City, 
on the brief), for respondent. 

Davis, Justice. 

The plaintiff, having suffered serious injuries in an automobile accident, had 
judgment against the owner who was insured against liability in the New Jersey 
Fidelity & Plate Glass Insurance Company. The owner being insolvent, plaintitf 
brought an action against the insurer under the provisions of section 109 of the 
Insurance Law and judgment was rendered against it. That company became 
insolvent and went into liquidation in New Jersey without paying the judgment. 

Prior to the issuance of the liability policy and before the accident, Genera! 
Reinsurance Corporation had entered into a contract with the New Jersey Com- 
pany to reinsure its risks over and above certain specified amounts, which the 
latter retained as its risk. It was not the usual reinsurance policy, for, instead of 
reinsuring risks already insured, it was an agreement to insure future risks. We 
are not concerned here with the legality of that kind of reinsurance, for in now 
suing the General Corporation the plaintiff as well as the defendant assumes that 
it is a legal contract. 

The plaintiff contends that, although he is not a party to the reinsurance 
contract, he is beneficially interested therein, and is entitled to recover that 
portion of the loss reinsured. The defendant argues that there is no privity on 
the part of the plaintiff, and that its only obligation is to the New Jersey Com- 
pany or its liquidator. The plaintiff concedes that the general rule is that stated 
in the authorities [Allemannia Fire Ins. Co., of Pittsburgh, Pa. v. Firemen’s Ins. 
Co. of Baltimore, 209 U. S. 326, 332, 28 S. Ct. 544, 52 L. Ed. 815, 14 Ann. Cas. 
948; Jackson v. St. Paul Fire & Marine Ins. Co., 99 N. Y. 124, 129, 1 N. E. 539; 
Insurance Co. of Penn. v. Park & Pollard Co., 190 App. Div. 388, 393, 180 
N. Y. S. 143, affirmed 229 N. Y. 631, 129 N. E. 936; Joyce, Insurance (2d Ed.) 
§ 117] that ordinarily the contract is one of indemnity to the reinsured; and that 
a reinsurer is under no contract obligation to the original insured and does not 
become liable to him. But he says that under the terms of the contract the intent 
was that the defendant should become liable directly to those suffering loss. 
This by reason of the fact that the agreement preceded the issuance of the 
liability policy; that by the terms of the policy there was af agreement of 
“partnership” and the two companies became “co-insurers”; and for other reasons 
of the same general character. 

[1, 2] It is sufficient to say that the language of the agreement does not 
sustain the rather subtle and ingenious argument of plaintiff's counsel. There is 
nothing in the contract when fairly read and rationally construed to indicate a 
purpose of coinsurance. Moseley v. Liverpool & London & Globe Ins. Co., 104 
Miss. 326, 61 So. 428. The cases in which an insured may recover from a re- 
insurer are those where the language of the policy itself indicates the intent tc 
become directly liable. This occurs in cases where a company is going out of 
business and transfers its risks to another which agrees to pay; or where all risks 
are assumed. Glen v. Hope Mut. Life Ins. Co., 56 N. Y. 379; Fischer v. Hope 
Mutual Life Ins. Co., 69 N. Y. 161; Joyce, Insurance (2d Ed.) § 117. It would 
be a strained construction of the language of this contract to find a direct obli- 
gation to the insured. It is a contract of indemnity with the New Jersey com- 
pany in what appears to be the ordinary terms of reinsurance. Privity between 
defendant and the plaintiff is lacking. The insolvency of the reinsured does not 
change the nature of the obligation. Herckenrath v. American Mutual Ins. Co., 
3 Barb. Ch. 63. 

13] In a second cause of action the plaintiff alleges that the insured was 
advised of the reinsurance agreement and relied on it before taking out his 
policy. Assuming this to be true, there would be no change of the written agree- 
ment between the reinsured and the reinsurer. No new terms of mutuality would 
arise between the reinsurer and the insured. The latter would not be liable to the 
former tor premiums; nor would the reinsurer become liable directly because of 
the confidence inspired in the insured that he had greater security. It would 
still remain a contract of reinsurance with defendant obligated only to the New 
Jersey company. In Globe Nat. Fire Ins. Co. v. American Bonding & Casualty 
Co., 198 Iowa, 1072, 195 N. W. 728, 200 N. W. 737, 35 A. L. R. 1341, there was 
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recovery in a suit in equity from the reinsurer by one who had imposed a con- 
dition in advance of the insurance of its bank deposits that there should be rein- 
surance. It appears that the bonding company (evidently the reinsured) joined 
in asking that it be held that the contracts were entered into for the benefit of 
the insured, and that the proceeds of the recovery be applied to the loss. The 
court recognized that its decision was contrary to the general rule, but justified 
it under the peculiar state of facts presented. It is unnecessary to determine 
whether we would follow the doctrine of that case under a similar state of facts. 
It is sufficient to say that it does not apply to the facts presented here in an action 
at law. 

We reach the conclusion that the amended complaint does not state facts 
sufficient to constitute a cause of action. 

The order should be reversed on the law, without costs, and the motion to 
dismiss the complaint granted. 

Order denying motion to dismiss the amended complaint for insufficiency 
reversed on the law, without costs, and motion granted. All concur. 


CLARK v. GLOBE INDEMNITY CO. 


Supreme Court, St. Lawrence County. March 6, 1933. 
262 New York Supplement 658. 
1. INSURANCE. 

Husband’s cause of action for loss of injured wife’s services is not action 
for “bodily injuries” within liability policy. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. 

Liability insurer had burden of showing that injured person’s judgment 
against insured included items for which insurer was not legally liable. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 

Action by Byron C. Clark against the Globe Indemnity Company. Motion by 
plaintiff for summary judgment. 

Motion granted. 

Allan L. Gurley, of Potsdam, for plaintiff. 

McCurn & Farnham, of Syracuse, for defendant. 

HEFFERNAN, Justice. 

This is a motion by plaintiff for summary judgment. The facts are some- 
what unusual. 

On June 11, 1930, defendant issued to one John Fleming a policy of insurance 
upon a Chrysler car owned by him. This policy limited defendant's liability to 
$5,000 on account of bodily injuries to one person and not more than $10,000 as 
a result of one accident by reason of Fleming’s negligence. 

On June 15, 1930, plaintiff and his wife Gertrude H. Clark were injured in a 
collision between a car owned by the latter and driven by plaintiff and a car own- 
ed by Fleming and operated by one Vail. Thereafter plaintiff and his wife insti- 
tuted actions to recover damages against Fleming and others by reason of Flem- 
ing’s negligence arising out of the collision. In his complaint plaintiff alleged 
two causes of action, one for his own personal injuries and one for the loss of 
his wife’s services and the expenses in connection with her treatment and care. 
The causes were tried together at the St. Lawrence trial term in January, 1931. 
Plaintiff’s wife obtained a verdict against defendants for the sume of $8,649.01. 
The jury rendered a verdict in favor of the plaintiff for the sum of $2,000. Ex- 
ecutions were issued on these judgments which were subsequently returned wholly 
unsatisfied. The defendant under its policy paid to Mrs. Clark the sum of $5,000 
in full of its liability by reason of her bodily injuries and in addition thereto the 
sum of $150 because of the damages to her car together with interest thereon and 
the costs of the action. No part of the judgment in favor of the plaintiff has 
been paid and this action was instituted to recover the full amount. On the trial 
of these actions counsel for defendants requested the court to direct the jury to 
bring in separate verdicts upon each of the causes of action contained in plain- 
tiff’s complaint. This request was denied and defendants duly excepted. De- 
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fendants failed to take an appeal from this ruling and their time to do so has 
now expired. 

[1-2] It has been definitely determined that a husband’s cause of action for 
loss of his wife’s services is not an action for bodily injuries. Brustein v. New 
Amsterdam Casualty Company, 255 N. Y. 137, 174 N. E. 304. The injuries which 
plaintiff received in the automobile collision were serious and amply justified the 
verdict in his favor for $2,000 or that cause of action alone. The plaintiff’s claim 
for the loss of his wife’s services and for medical expenses incurred in treating 
her injuries necessarily arose out of the bodily injuries to her. These claims 
have nothing whatever to do with any bodily injuries sustained by plaintiff. De- 
fendant did not insure Fleming against a judgment obtained against him in an 
action for loss of a wife’s services. Defendant’s position now is that plaintiff’s 
recovery must be limited to such an amount of the verdict as he can establish 
to have been rendered by reason of and as compensation for his bodily injuries. 
It is undoubtedly true that, if the court had directed separate verdicts in :the hus- 
band’s action, much confusion would now be avoided. However, plaintiff's action 
was against Fleming and the other defendants. Nothing appears in the evidence 
regarding insurance. Where a judgment is rendered against an individual on 
separate causes of action it makes no difference whether separate verdicts or a 
general verdict is rendered. In any event the individual defendant must pay the 
judgment if he is solvent and whether that judgment is based on a general or a 
special verdict in nowise affects his liability. If that proposition is correct as to 
Fleming, the same argument is applicable to defendant. It is not entitled to any 
greater right upon a trial than the defendant Fleming. At the trial Fleming was 
the nominal and not the real defendant. He was represented by defendant’s pres- 
ent counsel. If they felt aggrieved, they should have reviewed the ruling of the 
trial court in denying the motion for separate verdicts. Having failed to review 
that ruling defendant should not now be heard to complain of its incorrectness. 
The court cannot now examine the evidence on a previous trial and from that 
proof determine the amount which the jury might have awarded plaintiff as dam- 
age for his own bodily injuries. Such a course would involve only speculation, 
surmise, and guess. The burden is on defendant to show that plaintiff’s judg- 
ment includes items for which it is not legally liable. This it has failed to do. 

Plaintiff's motion for summary judgment is therefore granted with costs. 


BASKETERIA STORES, Inc. v. PUBLIC INDEMNITY CO. No. 368. 
Supreme Court of North Carolina. April 19, 1933. 
168 Southeastern Reporter 822. 
1. INSURANCE. 

Provision in automobile insurance policy under seal, rendering insurer not 
liable where automobile is being driven by person under 16 years of age, held 
not invalid for lack of consideration. 

Automobile insurance policy, containing provision rendering insurer 
not liable where automobile is being driven by person under 16 years of 
age, was under seal and recited that agreement was made “in considera- 
tion of the mutual promises herein contained and other valuable con- 
sideration.” 

(For other cases, see Insurance, Dec. Dig. § 437.) 


Appeal from Superior Court, Forsyth County; Sink, Judge. 

Action by the Basketeria Stores, Inc., against. the Public Indemnity Com- 
pany. From a judgment of the superior court in favor of the plaintiff, on appea! 
from the county court, the plaintiff appeals. 

Judgment affirmed. 

Parrish & Deal, of Winston-Salem, for appellant. 


Manly, Hendren & Womble, of Winston-Salem, for appellee. 


DUFFY v. OREGON AUTOMOBILE INS. CO. 
Supreme Court of Oregon. April 25, 1933. 
21 Pacific Reporter (2d) 211. 
1. INSURANCE. 


Insured’s failure to paint letters “O. P. S. C. Permit No. 





358 The Insurance Law Journai, Vol. 81 |Aug., 1933 


where For Hire” car, as required by law, did not release liability insurer from 
liability (Code 1930, § 55-1317). 

(For other cases, see Insurance, Dec. Dig. § 435.) 
2. INSURANCE. 

Pleadings and evidence held to show that automobile, substituted by insured 
“Anywhere For Hire” carrier for car covered by liability policy, was sutticiently 
identified and used in connection with motor vehicles operated by insured, as 
required by policy (Code 1930, §§ 55-114, 55-1317). 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

3. INSURANCE. 

Rider attached to liability insurance policy waiving description of vehicle 
covered held to supersede all conditions and exceptions, except legal liability of 
insured “Anywhere For Hire” carrier (Gen. Laws 1925, p. 756, c. 280; Code 1930, 
§ 55-1317). 

The rider provided that policy was issued pursuant to, and must be 
construed in accordance with, Gen. Laws 1925, c. 380, amendatory and 
supplemental acts, and Public Service Commission’s rules and regulations 
thereunder, and that insurer waived description of motor vehicle insured 
and agreed to make compensation for injury, death, or property damage 
resulting from operation of motor vehicles by or for assured, “provided 
said carrier is legally liable therefor.” 

(For other cases, see Insurance, Dec. Dig. § 435.) 

4. INSURANCE. 

Failure of insured “Anywhere For Hire” carrier to notify liability insurer of 
death action and forward summons or insured’s assumption of liability held no 
detense to action on policy, in absence of 30 days’ notice of cancellation thereot 
to Public Service Commission (Gen. Laws 1925, c. 380, p. 756; Code 1930, § 
55-1317). 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

In Bane. 

Appeal from Circuit Court, Multnomah County; W. A. Ekwall, Judge. 

Action by John Edward Duffy, executor of the estate of John F. Duffy, 
deceased, against the Oregon Automobile Insurance Company, a _ corporation. 
Judgment for plaintiff, and defendant appeals. 

Affirmed. 

W. H. Maguire, of Portland (Dey, Hampson & Nelson and R. R. Morris, all 
of Portland, on the brief), for appellant. 

Randall S. Jones, of Portland (E. L. McDougal, of Portland, on the brief), 
for respondent. 

CAMPBELL, Justice. 

This is an action on an insurance policy of a common carrier to recover a 
sum of money to be applied on the satisfaction of a judgment against the insured 
in said policy. 

During the year 1927, U. B. Willis was engaged in the motor carrier business 
as an “Anywhere For Hire” carrier, under a permit issued by the Public Service 
Commission of Oregon. On April 15, 1927, defendant herein executed and delivered 
to U. B. Willis its policy of insurance No. 5330, covering a Hupmobile touring 
car used in his business of motor carrier. In consideration of the premium men- 
tioned therein, it insured the said U. B. Willis for a term of one year against 
loss arising from the legal liability of the insured for bodily injuries accidentally 
sustained by others, including death resulting therefrom, on account of any acci- 
dent due to the ownership, maintenance, or use of the insured’s automobile not 
exceeding the limits set forth in the “schedule of insurance.” The schedule fixed 
the amount of liability for the death of one person at $5,000. The policy contained 
the usual condition regarding the liability of the insurer, notwithstanding the 
bankruptcy of the insured, and the usual exceptions found in an insurance policy 
covering an automobile for private use, such as disclaiming liability for accidentai 
injuries occurring while the machine would be engaged in a race; loss occasioned 
by insurrection or invasion; while it is used as a public livery conveyance carrying 
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passengers; if it should be covered by other insurance; if the policy be assigned 
without the insurer’s consent or if the insured parts with all insurable interest. 
It also provides that the insurer shall give notice in writing of any accident caus- 
ing damage; shall give notice of any claim; shall forward immediately all sum- 
mons or process in actions against the insured for damages resulting from opera- 
tion of the car; that the insured will not voluntarily assume liability or settle 
any claim or interfere with any negotiations for settlement or with any legal 
proceedings. It contains many other conditions and provisions not necessary to be 
considered herein. To this policy was attached a rider containing the following 
provisions : 

“The policy to which this endorsement is attached is written in pursuayce 
of and is to be construed in accordance with chapter 380, General Laws of 
Oregon, 1925, and acts amendatory thereof and supplemental thereto and the rules 
and regulations of the Public Service Commission of Oregon adopted thereunder. 
In consideration of the premium stated in the policy to which this endorsement 
is attached, the insurer hereby waives the description of the motor vehicle or 
motor vehicles to be insured hereunder and agrees to make compensation, within 
the limits set out in the following, schedule, for injury to, and/or death of 
persons and loss of or damage to property resulting from the operation of or 
in connection with motor vehicles and/or trailers and/or other equipment oper- 
ated by or for the assured, provided said carrier is legally liable therefor. * * * 


“For the purpose of this endorsement the term ‘operations’ shall be con- 
strued to include said motor vehicles, trailers and/or other equipment, whether 
the same be in motion or otherwise, and whether attached or detached. 


“All conditions and provisions of this policy and any statements or agree- 
ments contained therein or endorsed thereon in conflict with this rider are by 
agreement of all parties hereto held null and void in so far as they are in con- 
flict herewith. 

“This policy cannot be cancelled by the insurer or by the insured without 
first giving thirty (30) days written notice to the insured and the Public Service 
Commission of Oregon. It is understood and agreed that the operating equip- 
ment covered by this policy is being operated under a permit issued by the Pub- 
lic Service Commission of the State of Oregon and that in the event of cancella- 
tion of said permit, this policy shall thereupon become null and void without 
further notice.” 

On May 21st U. B. Willis, the insured in the foregoing policy, exchanged his 
Hupmobile touring car for a Hupmobile sedan in Portland. On his sedan he 
placed his “Anywhere For Hire” state license plates, and started to drive it to 
his home and place of business in Tillamook. While driving through Washington 
county, he collided with an automobile in which J. F. Duffy was riding, causing 
the death of the said J. F. Duffy. Defendant was thereupon notified of such 
accident and investigated the same, and then and there disclaimed any liability 
under the aforesaid policy, giving as its reason that the Hupmobile sedan was not 
covered by the policy No. 5330. Thereafter action was brought by plaintiff, as 
administrator of the estate of said J. F. Duffy, deceased, for damages by rea- 
son of the death of decedent, against the insured who employed his own at- 
torney and failed to: forward the summons and complaint to defendant herein, 
nor did he call upon defendant to defend said action. 

_ To the complaint in said action, the insured filed an aswer, which later, on 
stipulation, was withdrawn and judgment entered by default for the sum of 
$7,500. The insured failed to pay the judgment, and thereafter became a volun- 
tary bankrupt. There is no property of the insured on which execution could 
be levied. The facts this far are all admitted. 

Defendant, in a separate answer and defense alleges that the Hupmobile 
sedan, the car which insured was driving when the collision occurred, was not 
the one described in, nor was it covered by, the insurance policy No. 5330. De- 
tendant also alleged as a defense the failure of the insured to notify it of the 
action against him, and his failure to forward process, and his stipulation with- 
drawing his answer in said action. 

These allegations were denied in the reply. 
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There are other allegations in the pleadings which we do not deem material 
to a correct determination of the questions involved herein. 

The cause was submitted to a jury which returned a verdict in favor of 
plaintiff in the sum of $5,000, the full amount of the policy coverage. Defend- 
ant appeals. 

It will be observed that defendant does not allege that the insured was not 
legally liable for the damages assessed in the action against the insured. 

The real question presented by the record in this case is, Was the Hupmo- 
bile sedan, driven by the insured at the time of the accident, covered by the 
policy No. 5330? 

The answer to this question depends upon whether the injury resulted from 
“the operation of, or in connection with, the motor vehicle,” of the insured. It 
is admitted that the insured, at the time of the accident, had a legal permit to 
operate an “Anywhere For Hire” car. It is also admitted that the execution 
and filing of insurance policy No. 5330 with the Public Service Commission of 
Oregon was a condition precedent to the granting of the permit. The record 
further discloses that the insured at the time of the accident was the owner of 
but one car, the one in which he was riding; that he had not nor did he intend 
to abandon the business for which he was granted the permit. 

The cases cited by appellant on the question of coverage are not in point. 

In Caines et al. v. Wheeler, 207 Ky. 237, 268 S. W. 1098, Caines operated a 
jitney bus, and, in order to get a license, had to file a bond in the sum of 
$1,000. The bond he filed was a personal one. It was conditioned that the 
insured “ * * * shall pay to the city of Ashland and to any and all persons any 
and all damages that may be inflicted by him upon it or them by the wrongful, 
negligent, or unlawful use or operation of a jitney bus under the license issued 
to the said J. D. Caines.” 

This is entirely different from the condition in the policy in the instant case. 

In Hemphill v. Romano (Tex. Civ. App.) 233 S. W. 125, 126, the court said: 
“The sole contention * * * being that the judgment was contrary to the evidence 
in that it undisputably appeared that Romano’s driver caused the collision by 
swerving his car to the left and into appellant’s car.” 

The court’s remarks therein on the coverage of the hond was pure dicta and 
unnecessary to the determination of the case. 

In Motor Car Indemnity Exchange v. Lilienthal (Tex. Civ. App.) 229 S. W. 
703, 704, the obligation of the bond was: “This bond is executed to cover the 
operation of a car licensed under county No. 9754 and jitney No. 169, and being 
the same car heretofore described and no other, and it is expressly stipulated 
that no other vehicle will be substituted and operated under said numbers. * * *’ 

Plaintiff therein had judgment against the insurer. The court reversed the 
judgment because there was no evidence to show that the car which caused the 
injury was the one described in the bond. The other cases cited by counsel on 
this point are distinguished in Whitlock v. United States Inter-Insurance Ass'n, 
138 Or. 383, 6 P.(2d) 1088,. 1090. 

“Such number plates shall be made of enameled metal of such size, form 
and arrangement as shall be determined by the secretary of state, and shall 
contain the distinctive number assigned to the vehicle and in addition the letters 
‘O R E’ and the year for which such license is issued.” Oregon Code 1930 § 
55-114. 

By virtue of the authority so vested, the secretary of state arranged the li- 
cense plates for the year 1927 so that motor vehicles used for different purposes 
would have a distinguishing mark thereon. He therefore prescribed that on 
motorbusses the number on the license plates would be preceded by the letter “B.” 
This is the form of license plates that the insured testified to having equipped the 
Hupmobile sedan with. The law in effect at the time the insured traded his tour- 
ing car for the sedan that caused the damage defined an “Anywhere For Hire 
car as a motor bus. 

“The term ‘motor bus’ shall mean every motor vehicle designed and/or used 
for carrying passengers and their personal baggage for compensation.” General 
Laws of Oregon 1925, chapter 327, p. 663, § 1, subsec. 8. 

[1, 2] The insured had done everything required by the law to make the sedan 
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comply in every respect with an “Anywhere For Hire” car except paint the let- 
ters, “O. P. S. C. Permit No. — ,”’ on a conspicuous place on the vehicle 
and, while the failure to do so might render him subject to a fine, it would not 
release the bond. The evidence clearly shows that the sedan was substituted 
for the touring car, and was intended to be used for the purpose of carrying 
on the business for which the carrier had obtained the permit. The insured ad- 
mits that on May 21st, before starting for Tillamook, he went around to some 
of the prominent hotels in Portland to see if he could find any one who wished 
personal transportation to Tillamook. Of course he now says that, if he had 
found any one, he intended to take them merely as his guest, but that would 
be using the car in his business. We are of the opinion that the pleadings and 
the evidence show that the Hupmobile sedan was sufficiently identified and used 
“in connection with motor vehicles * * * operated by or for the assured.” Whit- 
lock v. United States Inter-InSurance Ass’n, supra. 

It will be observed that the law requires the motor carrier to furnish a bond, 
not for his own use and benefit, but to adequately protect the interests of the 
public. 

“The commission shall, in granting any permit, require the motor carrier 
receiving the same to file with the commission a liability and property damage 
insurance policy. * * * Said policies of insurance to be in such penal sum as the 
commission may deem necessary to adequately protect the interests of the public, 
having due regard to the number of persons and amount of property involved, 
which policies of insurance shall bind the obligors or the surety thereunder to 
make compensation for injuries to or death of persons * * * resulting from 
the operations of, or in connection with, motor vehicles * * * of such motor 
carrier, provided said carrier is legally liable therefor. * * *” Oregon Code 1930, 
§ 55-1317. 

[3] The rider itself provides that it shall be construed in accordance with 
‘hapter 280, General Laws of Oregon 1925 (page 756). By the rider, the 
insurer waived description of the vehicle. The rider supersedes all conditions 
and exceptions, except “the legal liability of the carrier,” and that defense is 
neither pleaded nor raised in the instant case. 

[4] It will be further observed that the law does not permit the insurer 

nor the insured to cancel the bond without first giving thirty days’ notice to the 
Public Service Commission. If the contention made hy defendant as to the 
defense of lack of notice of the original action, or failure to forward summons 
and process, or assuming liability by the insured, etc., would be permitted to 
prevail, then either the insurer or the insured could avoid the liability on the 
bond. Thus accomplish indirectly what the law does not permit to be done 
directly. 
_ The other assignments of error are all connected with the matter above 
discussed and passed upon. They relate to the instructions given and instruc- 
tion requested and not given covering the defenses pleaded by defendant. The 
instructions given, to which exceptions were taken, were more favorable to 
defendant than the facts justified. The instructions requested and not given, 
under our view of the case, were all properly refused. 

The judgment of the lower court will be, and hereby is, affirmed. 


KORTE v. LANG (STATE FARM MUT. AUTOMOBILE INS. 
CO. OF BLOOMINGTON, ILL., Garnishee). 
No. 7310. 
Supreme Court of South Dakota. May 1, 1933. 
248 Northwestern Reporter 253. 
1. INSURANCE. 


_ Statute providing for notice of cancellation of insurance policy held 
plicable to mutual company (Rev. Code 1919, §§ 9185, 9191; Laws 1921, c. 
§§ 15, 16). 

(For other cases, see Insurance, Dec. Dig. § 229[1].) 
2. INSURANCE. 


Policy in mutual company held not void without notice of cancellation, not- 
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withstanding policy provision for suspension for nonpayment (Rev. Code 1919 
§§ 9185, 9191; Laws 1921, c. 267, §§ 15, 16). 
The provisions of Rev. Code 1919, § 9191, providing for notice of 
cancellation were applicable, and so policy was not suspended for non- 
payment by virtue of provision that policy should be void without notice 
if there should be default in payment of check given for premium de- 
posit; word “obligation”, as used in section 9191, meaning instrument 
taken for payment of money at some future time, which must be in 
writing and create or fix some liability; section 9191 prohibiting suspen- 
sion of policy for nonpayment of “obligation” taken for premium with- 
out notice. 


(For other cases, see Insurance, Dec. Dig. § 310[2].) 
6. INSURANCE. . 

Evidence held sufficient to support finding that insured automobile driver 
not intoxicated and not transporting liquor at time of accident. 

Insurer denied liability under clauses that it should not be liable for 
losses caused while automobile was being driven or operated by any 
person under the influence of liquor or if automobile was used in trans- 
portation of intoxicating liquors. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

7. INSURANCE. 

In action against automobile owner and insurer for injuries in accident, evi- 
dence supported finding that there was no conspiracy or collusion to defraud 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Polley, J., dissenting. 

Appeal from Circuit Court, Grant County; Van Buren Perry, Judge. 

Action by Myrtle E. Korte, administratrix of the estate of Earl Korte, 
deceased, against Joe Lang and the State Farm Mutual Automobile Insurance 
Company of Bloomington, Illinois, garnishee. From an adverse judgment, gar- 
nishee appeals. 

Affirmed. 

Williamson, Smith & Williamson, of Aberdeen, for appellant. 


McFarland & Kremer, of Watertown, for respondent. 
Roserts, Judge. 


Plaintiff, as administratrix of the estate of Earl Korte, her brother, whose 
death resulted from injuries sustained by him when the automobile driven by 
defendant Joe Lang and in which decedent was riding left the highway and 
struck a tree, instituted this action and recovered judgment against Lang. Execu- 
tion was issued, and thereafter plaintiff caused a garnishee summons, naming 
the defendant State Farm Mutual Automobile Insurance Company as garnishee, 
to be issued and served. The garnishee answered that the policy of insurance 
against “liability and property damage” which it issued to defendant Lang was 
not in force and effect at the time of the accident by reason of nonpayment of 
premium deposit; that defendant Lang was intoxicated and was using the car 
for the transportation of intoxicating liquor when the accident occurred; and 


that the judgment against Lang was procured by default and collusion between 
him and the plaintiff. 


Defendant Lang drew his check on a form prepared by the company and 
used by its soliciting agents upon the First National Bank of Ortonville, Minn., 
to include the amount of membership fee and premium deposit on this policy, 
and the check was made payable “not before September. Ist, 1929.” Upon re- 
ceipt of the check a policy was issued “for an initial term of six months” from 
the Ist day of July, 1929, and “for such succeeding terms of .six months each 
as the premium deposit” was restored. The check was transmitted to the bank 
upon which it was drawn and was dishonored by the bank on September 6, 1929. 
The policy contains this provision: “This entire policy shall automatically and 
immediately be void without notice of any kind: (1) If there shall be default 
of any kind, or for any reason whatsoever, in payment of the check given for 
the membership fee or premium deposit when the same is due and presented for 
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payment.” Garnishee defendant is a mutual automobile insurance company. The 
company requires a membership fee for each class of insurance and also a 
premium deposit. The initial premium deposit is for insurance expiring six 
months from the date of the issuance of the policy, and “if for the purpose 
of restoring a premium deposit the assured shall pay his share of the losses, 
expenses and liabilities as required by the board of directors,” the insurance 
is renewed automatically for the six months’ period from the expiration of the 
preceding period. The assessment against each member cannot exceed twice 
the amount of a premium deposit, but the policy provides that the “premium 
deposit shall be treated as earned pro rata during each six months period.” 

[1, 2] It is the claim of the plaintiff that the insured did not receive a notice 
of cancellation of the policy as required by the provisions of section 9191, Rev. 
Code 1919. This section provides as follows: 

“No policy of insurance shall, by virtue of any condittion or provision thereof, 
be forfeited, suspended or impaired for nonpayment of any note or obligation taken 
for the premium or any part thereof, unless the insurer shall, not less than thirty 
days prior to the maturity of such premium note or obligation, mail, postage 
prepaid, to the assured at his usual postoffice, a notice stating: 

“1. The date when such note or obligation will become due. 

The amount of principal and interest that will then be due. 

The effect upon the policy of nonpayment. 

ich notice shall further inform the assured of his right, at his own election, 
either to pay in full and keep the policy in full force or to terminate the insurance 
by surrendering the policy and paying such part of the whole premium as it shall 
have earned, and must further state the amount which assured is lawfully required 
to pay, or which, on account of previous payment, may be due him in case of his 
election to terminate the insurance on the day of the maturity of the premium 
note or obligation.” 

Mutual insurance companies, writing the forms of insurance specified in section 
9185, Rev. Code 1919, are as effectively bound by the provisions of section 9191 
as other insurance companies. Schultz v. Des Moines Mut. Hail & Cyclone Ins. 
Ass'n, 35 S. D. 627, 153 N. W. 884, Ann. Cas. 1917D 78; Good v. Farmers’ Mut 
Hail Ins. Ass’n of Iowa (S. D.) 235 N. W. 114. Garnishee defendant was licensed 
to do business in this state under chapter 267, Laws of 1921, and contends that 
by reason of section 16 of this act the provisions of section 9191 are not applicable. 
The section referred to reads as follows: “Except as provided herein or as such 
companies may be hereafter expressly designated in any other law, insurance 
companies organized, licensed or admitted to do business in this state under this 
act shall not be subject to any other law of this state governing insurance com- 
panies. 

However, section 15 of this same act specifically provides that a mutual 
insurance company operating under its provisions shall be subject to all provisions 
of law relating to policy forms and conditions. 

Defendant company takes the position that section 9191 does not apply for the 
reason that the postdated check given by Lang is neither a “note” nor an “obliga- 
tion” as such terms are used in the statute. It is said in Good vy. Farmers’ Mutual 
Hail Ins. Ass’n of Iowa, supra, that the sense in which the term “obligation” is 
used in this statute is that of an instrument taken for the payment of money at 
some future time; it must be in writing and create or fix some liability. 

[3,4] A check is a negotiable instrument. Section 1887, Rev. Code 1919. The 
instrument is not invalid for the reason only that it is postdated, provided this is 
not done for an illegal or fraudulent purpose. Secton 1716, Rev. Code 1919. The 
drawer of a check is conditionally liable thereon. If the check is dishonored by 
the drawee and notice thereof given to the drawer, the effect, so far as the 
drawer is concerned, is to change the conditional liability that he will pay the 
check if the drawee does not to one free from the condition; his situation becomes 
like that of a maker of a promissory note. Usher v. A. S. Tucker Co., 217 Mass. 
441, 105 N. E. 360, L. R. A. 1916F, 826; Albers v. Commercial Bank, 85 Mo. 173, 
9) Am. Rep. 355: Brown v. Cow Creek Sheep Co., 21 Wyo. 1. 126 P. 886; Patterson 
v. Oakes, 191 Iowa, 78, 181 N. W. 787, 14 A. L. R. 559. The conditional liability 
ot a drawer upon a postdated check does not exclude the instrument from the 
Provisions of the statute under consideration. The provisions of section 9191 
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were applicable, and the policy was not suspended for nonpayment by virtue of 
the provisions contained in the policy to the effect that if there shall be default 
in the payment of a check given for a premium deposit the entire policy shall be 
void without notice of cancellation. 

[5-7] The policy contains the clause that “the company shall not be liable 
and no liability or obligation of any kind shall attach to the company for losses 
or damage. * * * (E) caused while the said automobile is being driven or operated 
by any person whatsoever * * * under the influence of liquor. * * * (F) if the 
automobile described herein * * * is used for the transportation of * * * intoxicat- 
ing iiquors.” Defendant Lang, decedent, and one Lawrence Jacobs were driving 
from Big Stone City to Ortonville, having returned from Milbank, where they 
attended the county fair, through Lac qui Parle county, Minn., when the accident 
occurred in the early morning of September 8, 1929. The trial court found ad- 
versely to the garnishee defendant on the issues of intoxication and transporta- 
tion. The findings thereon are as follows: 


“XII. That at the time of the accident on September 8th, 1929, when the 
automobile of the defendant, Joe Lang, was damaged and the said Earl Korte 
was injured and killed, no intoxicating liquor was being transported in the de- 
fendant’s automohile and none had been so transported since the defendant left 
Big Stone City, South Dakota, in the early evening. That no extra hazard was 
created at the time of the use, management and operation of the said automobile 
by the defendant, Joe Lang, as a matter of fact. 


“XIII. That at the time of the accident on September 8th, 1929, and when 
the said defendant, Joe Lang, was driving his said automobile, he, the said Joe 
Lang, was not under the influence of intoxicating liquor, at the time of said 
accident, or at any time that evening while he was driving his car.” 

The garnishee defendant urgently contends that these findings are against 
the clear preponderance of the evidence. It is undisputed that Lang and his 
companions procured a bottle of alcohol, transported this liquor on their return 
trip from Ortonville to Big Stone City in the car which was later damaged in 
the accident, and drank at least a portion of the liquor diluted with malt. Lang 
and his companions resided in Big Stone City, this state, but before leaving 
for Milbank they drove to Ortonville, Minn., to procure the alcohol. Lang was 
arrested after the accdent by the sheriff of Lac qui Parle county, Minn., indicted 
on a charge of transporting intoxicating liquor, and subsequently pleaded guilty 
before the district court of that county. The garnishee defendant submits that 
this plea is con¢lusive, and that Lang and his companion Jacobs evasively en- 
deavored in their testimnoy to make it appear that the only transportation in 
Minnesota was early in the evening and that the liquor had been consumed before 
the accident. Officers who made an investigation of the scene of the accident 
testified that they found no intoxicating liquor in plaintff’s car, but found therein 
broken bottles including an eight or ten ounce flask and a strong odor of intoxi- 
cating liquor. The county attorney of Lac qui Parle county, a witness for the 
garnishee defehdant, testified that he talked with Lang and Jacobs with reference 
to the accident; that Lang stated that at the time of the accident all of the 
alcohol had been consumed, but that Jacobs stated that he believed that there 
was some alcohol left in the bottle when the accident occurred. This conflicted 
with the testimony given by Jacobs on the trial. The physician who examined 
defendant Lang following the accident testified that Lang was intoxicated. Other 
witnesses who saw and talked with Lang during the evening before or immedi- 
ately following the accident testified that there was no appearance of intoxication 
A conflict of the evidence appears upon the issues under consideration. The find- 
ings of the trial court are presumably correct, and it is only when this court 
is satisfied that. there is a clear preponderance of the evidence against such findings 
that such presumption will be overcome and the decision of the trial court re- 
versed. Sweeney Hardware Co. vy. Gardner, 18 S. D. 166, 99 N. W. 1105; Bates 
v. Smith, 48 S. D. 602, 205 N. W. 661; Northwest Farmers’ Credit Ass'n v. 
Horswill, 57 S. D. 208, 231 N. W. 908. Notwithstanding there is a conflict in 
the evidence, we are not satisfied that the same preponderates against the findings 
under consideration. Likewise, after carefully considering the entire record, 
we are not able to say that the finding of the trial court to the effect that there 
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was no conspiracy or collusion to defraud the insurer as alleged in the disclosure 
of the garnishee is withhout adequate support in the evidence. 

In Lang v. State Farm Mutual Automobile Ins. Co. (S. D.) 248 N. W. 256, 
the plaintiff recovered judgment for property damage to an automobile under 
the terms of a collision policy. The case was tried to the court without a jury. 
In that case, as in the instant case, on substantially the same evidence the find- 
ings of the court were adverse to the insurer. The garnishee defendant has 
submitted its defense to two judges who having had the opportunity to observe 
the witnesses, to determine the credit to be given their testimony, and to weigh 
the evidence, found against the defendant company. 

The judgment and order appealed from are affirmed. 

Rudolph, P. J., and Campbell and Warren, JJ., concur. 

Polley, J., dissents. 


MAUEL v. WISCONSIN AUTOMOBILE INS. CO., LIMITED, MUTUAL. 
Supreme Court of Wisconsin. April 11, 1933. 
248 Northwestern Reporter 121. 
1. INSURANCE. 


Consent by garage to prospective buyer’s driving automobile held not to 
create liability against garage within automobile liability policy. 

Automobile insurance policy issued to garage provided in substance 
that the insurer would indemnify the garage “against loss by reason of 
the liability imposed by law upon the assured” on account of bodily in- 
juries accidentally suffered “by reason of the maintenance, conduct and 
operation” of the garage at the location described therein “incidental 
to and necessary in the conduct of the business of the assured. * * * ” 
(For other cases, see Insurance, Dec. Dig. § 435.) 

2. INSURANCE. 

Extended coverage under automobile liability policy, under statute, held i 
applicable to public automobile garage and repair shops (St. 1931, § 204.30(3). 

St. 1931, § 204.30(3), provides in substatice that automobile indemnity 
insurance policy must contain provision that indemnity “is extended to 
apply, in the same manner and under the same provisions as it is ap- 
plicable to the named assured, to any person or persons while riding in or 
operating any automobile described in this policy. * * *” The statute, 
however, contained proviso that the extended coverage shall not apply 
“to a public automobile garage or an automobile repair shop, sales 
agency, service station and/or the agents or employees thereof.” 

(For other cases, see Insurance, Dec. Dig. § 435.) 

3. INSURANCE. : 

Where prospective buyer was using automobile for his own purpose, and 
public garage, owner of automobile was absolved from liability for buyer’s 
negligence, insurer under automobile liability policy issued to garage held not 
liable (St. 1931, § 204.30(3). 

(For other cases, see Insurance, Dec. Dig. § 435.) 

Appeal from an order of the Circuit Court for Waupaca County; Byron B. 
Park, Circuit Judge. 

_ Action by Carson Mauel, by John Mauel, his guardian ad litem, against the 
Wisconsin Automobile Insurance Company, Limited, Mutual. From an order 
sustaining a demurrer to the complaint, the plaintiff appeals—[By Editorial Staff.] 

Order affirmed. 

Eberlein & Larson, of Shawano, for appellant. 

Richmond, Jackman, Wilkie & Toebaas, of Madison, for respondent. 
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CASUALTY 


NATIONAL SURETY CO. v. EARL PARK STATE BANK. No. 4859. 
Circuit Court of Appeals, Seventh Circuit. March 25, 1933. 
63 Federal Reporter (2nd) 825. 
2. INSURANCE. 


Whether bank suing on burglary policy made timely presentation of proof 
of loss held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

3. INSURANCE. 

In bank’s action on burglary policy, question of insurer’s waiver of proof of 
loss requirement within 60 days held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

4. INSURANCE. 

On question whether proof of burglary loss was timely furnished, where 
bonds stolen belonged to depositors and not to bank, insurer’s adjuster sield to 
have acted within scope of authority in requesting bank to obtain affidavits of 
bondowners and in authorizing bank to take time but to get it right. 

(For other cases, see Insurance, Dec. Dig. § 556[2].) 

5. INSURANCE. 

Substantial compliance with burglary policy requiring bank to keep records 
so as to permit amount of loss to be accurately determined therefrom is sufficient. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

6. INSURANCE. 

Whether bank’s records sufficiently complied with burglary policy requiring 
records to be kept so as to permit amount of loss to be accurately determined 
therefrom held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

Appeal from the District Court of the United States for the Northern Dis- 
trict of Indiana, Hammond Division; Thomas W. Slick, Judge. 

Action by the Earl Park State Bank against the National Surety Company. 
Judgment for plaintiff, and defendant appeals. ° 

Affirmed. 

This appeal is from a judgment entered in an action brought by appellee on a 
burglary insurance policy. The jury found for appellee, and a judgment on this 
verdict followed. Appellant complains because the court refused to direct a 
verdict in its favor and because of evidence received over its objection. 

Frederick Van Nuys, George M. Barnard, and Raymond L. Walker, all of 
Indianapolis, Ind., for appellant. 

Elmore Barce, J. Edward Barce, W. H. Isham, and William S. Isham, all of 
Fowler, Ind., for appellee. 

Before Alschuler and Evans, Circuit Judges, and Fitzhenry, District Judge. 

Evans, Circuit Judge. 

The burglary insurance policy upon which this action was predicated covered 
loss by burglary “of money and securities feloniously abstracted during the day 
or night.” The bank was burglarized !n the early morning of May 9, 1929, and 
cash belonging to it and bonds belonging to customers were carried away by the 
burglars. 

Appellant was promptly notified. It made an investigation and promptly 
paid appellee’s cash loss. It did not, however. pay the loss suffered by the 
customers through the theft of their bonds nor the $150 damages to the building. 
It was conceded on the trial that the policy was in full force and effect at the 
date of the burglary and the loss occurred as found by the jury. 

Appellant defends on two grounds: (a) The proof of loss of securities was 
not “furnished” within the sixty day period required by the policy; and (b) 
the record of the securities kept in the safe was not sufficiently accurate or 
complete to meet the requirements of the so-called “iron safe clause” of the 
policy. J ‘ 

When the bank's officer learned of the burglary on the morning after it 
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occurred, he immediately notified appellant by long distance telephone. Its 
representative promptly appeared and took charge of the premises, made an 
inspection thereof, and checked up the losses. Four days later another repre- 
sentative of appellant arrived bearing a letter of introduction and stating that he 
was to audit the books and ascertain the amount of the loss. 

Shortly thereafter appellant paid the loss which appellee suffered through 
the theft of its cash ($5,782). 


[1] As to the date of the proof of loss (as to the securities), appellant con- 
tends that it was received at the. Chicago office July 29, 1929, having been mailed 
July 27, 1929, some eighteen days too late. Appellee on the other hand contends 
that the evidence was such as to require this fact issue to be submitted to the 
jury. It also contends that appellant waived this provision of the policy, and 
the question of waiver was also properly submitted to the jury. The bill of excep- 
tions does not contain the charge of the court to the jury, and it is therefore 
assumed that all issues were properly covered. 


[2] The evidence upon which appellee relies to show timely presentation of 
the proof of loss consisted of the oral testimony of its officer and appellant’s 
admission appearing in a letter written by its general counsel. In this letter 
counsel for appellant said, “We are returning herewith statement furnished by 
you of Proof of Loss sent under date of July 7, 1928.” Appellant contends that the 
date was erroneous in two respects, one as to the day of the month and the other 
as to the year. Appellee admits there was an error as to the year, but asserts 
the day of the month was correctly stated. 


The record discloses much confusion on the part of the witnesses on both 
sides as to the date thus stated. There can be no question as to the mistake in 
the year. The bank was not burglarized until 1929, and this letter unquestion- 
ably referred to the proof of the May 9, 1929 burglary loss which was given by 
appellee. One of appellee’s witnesses, an officer, testified, “I don’t believe I was 
mistaken when I said it (the date the proof of loss was mailed) was July 7th.” 

The evidence offered by appellant is persuasive, but considering the mistakes 
made, we are not prepared to say that error occurred in submitting the question 
to the jury. Fairmount Glass Works y. Cub Fork Coal Co., 53 S. Ct. 252, 77 L. 
Ed. ——, decided January 9, 1933. 


In view of this conclusion, it is hardly necessary to comment on the evidence 
which tends to corroborate the contentions of the parties. 


In the last analysis appellee’s position can be sustained only bv a finding that 
Childress, the cashier of the bank, committed perjury. The jury had the advan- 
tage of seeing and hearing this witness on the stand and therefore could better 
determine than we, the weight to be given his word. 

[3] We are also convinced that the court was required to leave to the jury 
the question of appellant’s waiver of the proof of loss requirement within sixty 
days. 

_In reaching our conclusion on both issues (the date of the notice and the 
waiver of a strict compliance with the sixty day requirement), it is necessary to 
consider the acts and doings of both parties preliminary to the preparation and 
filing of the affidavits of the bond owners. 

Appellee prepared on a blank furnished by appellant a proof of loss bearing 
date of May 16, 1929. In this proof of loss the claimant says that “on the 9th 
day of May, 1929, at about 3 A. M., a Burglary, Theft or Robbery occurred in 
the building known as No. _Oak Street, in the City or Town of Earl Park, 
aoe ae _ eon State of pre which property insured under said 
aon = a pen = ' e amount of $5,782.20 in actual cash, besides a lot of 
s S ere, as set forth in this statement, and the several schedules 
and papers hereto annexed, which we (known as the Assured) declare to be a 
Just, true and faithful account of such loss.” On the margin written with a 
pen were these words: “This is only proof of actual cash taken to amount of 
$5,782.20, and does not cover loss in Bonds or damage to other Items.” 

It was upon the receipt of this proof that Mr. Voigt of the appellant company 
made his second visit to the bank and Mr. Simpson, the adjuster, wrote his letter 
of May 21, from which we quote in part: 
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“In accepting our draft #1797 for $5951.20 you are not waiving qny of your 
rights to make claim for damages to the bank premises. 

“You are hereby authorized to proceed and have the damage made by the 
burglars repaired and then notify this company the amount you have paid to 
recondition the premises. 

“We are enclosing herewith additional proof of loss blanks which we will 
thank you to fill out in duplicate and return to this office. On these proofs 
kindly list all bonds stolen and answer all questions. Upon receipt of same we 
shall give your claim further attention.” 

Appellant, in asking for “additional proof,” inferentially admitted the giving 
of some proof of loss. It was evidently not satisfied, however with the quantum 
or reliability of the proof which was first submitted respecting the stolen bonds, 
for it here asked for “additional proof” which consisted of answers to questions 
propounded as to such stolen bonds. 

[4] Upon the whole record a jury could hardly have found other than that 
appellant's representative was authorized to act as he did when he requested the 
bank's cashier to get affidavits from the owners even though it took considerable 
time to do so. The bonds stolen belonged to the depositors, not to the bank. 
The cashier of the bank did not have complete information respecting the cus- 
tomers’ losses. Any proof which the bank could have furnished at the time would 
necessarily have been somewhat uncertain and unsatisfactory. It was to avoid 
any possible overcharge that appellant’s representative conferred with the bank’s 
cashier. It was under these circumstances that the company’s adjuster required 
appellee to secure the affidavits of the customers and fill out the. “additional 
proof” of loss which supplied information of benefit to appellant and was neces- 
sary in order that it might inform itself as to the correctness of the claim. 
Appellant’s agent was, therefore, acting within the scope of his authority when 
he asked for these affidavits, and it necessarily follows that to get the informa- 
tion he was authorized to say, “Take your time, get it right.” 

[5, 6] As to appellant’s contention that the bank’s records were not kept 
so as to permit the amount of the loss to be accurately determined therefrom, 
it is sufficient to observe that the bank was a small one. Its records were not 
kept as they would have been had it been a large city bank. The method of 
recording the withdrawal or replacement of bonds was crude. However, a sub- 
stantial compliance with this requirement is all that is necessary. Liverpool & 
London & Globe Ins. Co. v. Kearney, 180 U. S. 132, 21 S. Ct. 326, 45 L. Ed. 460. 
Appellee’s book showed the names of the owners and the denomination of each 
government bond. The record thus preserved is before us as an exhibit. The 
witnesses testified that the bonds belonging to the different owners were placed 
in different envelopes with the name of the owner written thereon. The records 
show the par value of the bonds. Many of them at least showed the number 
of the bond, as well as the government designation of the issue. Written in 
pencil opposite the name of seven different bonds was the word “out.” Opposite 
the figures of several bonds was the designation “X.” These designations were 
satisfactorily explained. Considering all of the evidence, oral as well as docu- 
mentary, we have no hesitancy in saying that the jury was amply justified in 
finding that the records were kept as required by the policy. 

The assignment of error which deals with the reception of evidence over 
2ppellant’s objection, we have also duly considered. We are satisfied that it was 
properly admitted. Moreover, had its admission been erroneous, the error was 
not prejudicial. 

The judgment is affirmed. 


INDEPENDENCE INDEMNITY v. W. J.-JONES & SON, Inc. 
Circuit Court of ake: a Circuit. March 20, 1923. 
64 Federal Reporter (2d) 312. 
1. INSURANCE. . 
“Jitney” used by stevedoring company to haul trucks to and from vessels 
held “automobile or self-propelled vehicle” within public liability policy. 
“Jitney” or power unit in question weighed :bont three tons, and had 
wheels about eight inches in diameter, with solid rubber tires. Trial 
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court found that it was self-propelled machine operated by gasoline mo- 

tor; that it was steered by circular steering wheel and started by hand 

crank; that it had four cylinders, four wheels, an ignition system, a 

clutch and brake; and that such machines were commonly used by steve- 

dores for hauling trucks about docks and warehouses. 

(For other cases, see Insurance, Dec. Dig. § 435. 

|Ed. Note—For other definitions of “Automobile,” see Words and Phrases. ] 
2. INSURANCE. 

Typewritten portion of policy controls printed form, particularly when con- 
tained in rider which of itself would dominate in case of irreconcilable provisions. 

(For other cases, see Insurance, Dec. Dig. § 149.) 

\ppeal from the District Court of the United States for the District of 
Oregon; John H. McNary, Judge. 

Suit by W. J. Jones & Son, Inc., against the Independence Indemnity Com- 
pany. Judgment for plaintiff, and defendant appeals. 

\firmed. 

Wilbur, Beckett, Howell & Oppenheimer, R. W. Wilbur, H. B. Beckett, F. C. 
Howell, E. K. Oppenheimer, and Francis E. Marsh, all of Portland, Or., for 
appellant. 

E. L. McDougal and Veazie & Veazie, all of Portland, Or., for appellee. 

Before Wilbur, Sawtelle, and Mack, Circuit Judges. 


TRAVELERS INDEMNITY CO. v. B & B ICE & COAL, CO. 
Court of Appeals of Kentucky. March 24, 1933. 
58 Southwestern Reporter (2d) 640. 
1. INSURANCE. 

To constitute “explosion” defined by policy as sudden “rupture” of boiler, 
extremely loud noise is not essential. 

“Explosion” is defined as sudden release of pressure such as disrup- 
tion of steam boiler, and “rupture” is defined as a breaking down or 
bursting asunder; a splitting apart of a steam boiler, as distinguished 

from a bursting or explosion. 

(For other cases, see Insurance, Dec. Dig. § 422.) 

2. INSURANCE. 

Testimony that pressure in boiler blew hole therein held sufficient for jury 
question whether it constituted “explosion” within policy. ; 

Evidence tended to show that cause of damage to boiler was accumu- 
lation of sediment at point where aperture subsequently appeared, thereby 
preventing equal distribution of heat, and that result of such a deposit is 
that metal opens after stretching down to such a thinness that it can no 
longer hold pressure. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

3. INSURANCE. 

In finding for insured suing on explosion policy, jury should award difference 
between “cash value” of boiler immediately before and after explosion, but if 
believing that boiler was adequately repaired jury should award cost of repairs 
plus difference, if any, between such cash values not exceeding amount claimed. 

The term “cash value” as so used means price which boiler would 
bring when offered for sale by one who desired to sell but was not com- 
pelled to do so, and when bought by one who desired to purchase, but 
was not compelled to do so. 


(For other cases, see Insurance, Dec. Dig. § 502.) 


\ppeal from Circuit Court, Jefferson County, Common Pleas Branch, Fourth 
Division 


, \ction by the B & B Ice & Coal Company against the Travellers Indemnity 
Company. Judgment for plaintiff, and defendant appeals. 
Reversed. 


Trabue, Doolan, Helm & Helm, of Louisville, for appellant. 





370 The Insurance Law Journal, Vol. 81 [Aug., 1933 


Woodward, Hamilton & Hobson, of Louisville, for appellee. 

RICHARDSON, Justice. 

The B & B Ice & Coal Company was the owner of a horizontal, tubular, 
150 horse power boiler, encased with brick, and used by it in the manufacture of 
ice in its plant at Louisville, Ky. Its original cost was $1,500. It had been in use 
seven or eight years prior to its bursting which is the cause of this litigation, 
The cost of setting and encasing it was about $1,500, making the cost of the 
boiler in place at the time it was damaged, $3,000. The Travellers Indemnity Com- 
pany, Hartford, Conn., for a premium of $218.40, issued its policy to the B & B 
Ice & Coal Company, insuring the boiler against explosion for a period of three 
years, beginning January 10, 1928, to January 12, 1931, 12 o’clock noon, standard 
time. 

The policy defines the word “explosion” thus: “ ‘Explosion’ shall mean only 
the sudden rupture or sudden collapse of a boiler or of its furnace, flues, or 
other parts, caused by pressure of steam therein, or if used for the storage of 
compressed air, caused by pressure of air therein.” 

The insurance company limited its liability by this clause: “In no case shall 
the company be liable for more than the actual and immediate damage to prop- 
erty, estimated according to the true cash value of the property at the time of 
the explosion, proper deductions for previous depreciation having been made, nor 
in excess of the limits of indemnity.” 

The policy stipulates that the company’s total liability on account of any one 
explosion shall not exceed $10,000. 

It is claimed by the B & B Ice & Coal Company that on the 21st day of 
May, 1930, the boiler sustained a sudden rupture of its furnace caused by the 
operation of the steam therein, and it was thereby damaged $1,800. It gave im- 
mediate notice thereof to the Travellers Indemnity Company, but it failed and 
refused to pay the damage, hence this action. 

The insurance company as a defense presents a traverse. A trial before a 
jury resulted in a verdict in favor of the B & B Ice & Coal Company for $1,800. 
The insurance company is here seeking a reversal, claiming that the evidence 
does not show that the explosion was one within the terms of the policy, or if it 
was, then “the damages awarded by the jury were excessive, and not assessed 
according to the correct rule.” 

It concedes that a rupture occurred, but insists that it “was not sudden within 
the meaning of this word, as it is used in the policy.” 

On this theory, at the conclusion of the evidence of the plaintiff, and also 
at the conclusion of all the evidence, it offered a peremptory instruction which 
was refused by the court. The court gave instructions 1, 2, 3, and 4. Instruction 
No. 1 directed the jury if they believed from the evidence the boiler exlpoded. 
to find for the B & B Ice & Coal Company. Instruction No. 2 is a converse of 
No. 1; No. 3 defined the word “exploded” or “explosion” in the language of the 
policy, and No. 4 fixed the criterion of damages. The insurance company offered 
an irtstruction directing that unless the jury believed from the evidence the 
rupture of the boiler occurred suddenly, then there was no explosion. Instruction 
No. 2 offered by it merely directed the jury that the defendant had the right to 
repair the boiler, and that it was not liable for the cost of repairs if the explosion 
occurred as defined in instruction No. 1, offered by it. The determinant question 
is, “Was there a sudden rupture of the boiler as this term is used in the policy?” 

The evidence for the insurance company shows that the cause of the damage 
to the boiler was a deposit of sediment, either of scale, oil, or other substance. 
The time ordinarily required for the assembling of such a deposit is from 10 te 
12 hours. The effect of such deposit is that where it gathers the plate or metal 
opens after stretching down to a thinness of from 7/16 of an inch to % of an 
inch, getting so thin it cannot hold the pressure. 

[1] For the B & B Ice & Coal Company it is shown that the boiler would be 
operated for seven days; then taken out of use, permitted to cool down, in- 
spected, and cleaned generally, and that it had been inspected and thoroughly 
cleaned by one of its employees going inside of it four days before it is claimed 
the sudden rupture occurred. On the day it is claimed it ruptured, as well as 
on every day, it was observed at intervals by the foreman and other employees 
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to enable them to know and determine it was intact at that point where a deposit 
usually gathers and causes a rupture. One or more of its employees claim that 
about 15 minutes before the aperture appeared, the boiler was examined and 
there was no appearance of a thinning of the plate at that point. When it 
occurred it “blowed down, blowed a round hole in it,” about 12 inches in diam- 
eter and 4% inches deep. It is reasonably certain that the proximate cause thereof 
was the assembling from the operation and force of the heat, and the remaining 
at the point of the opening, a deposit of some sort of substance, preventing an 
equal distribution of the heat, incident and necessary to the operation of the 
boiler. The proximate cause of the deposit is not the determinant question. The 
effect and operation of the steam and heat by reason thereof present the decisive 
issue. Was there a sudden drawing asunder or explosion as these terms are used 
in the policy? Webster’s New International Dictionary defines “explosion” as a 
“sudden release of pressure as the disruption of a steam boiler.” It is not in- 
dispensibly essential that the sudden rupture be accompanied by an extremely 
loud noise. Louisville College of Dentistry v. Hartford Steam Boiler Inspection 
& Insurance Co., 185 Ky. 778, 215 S. W. 941; Cleveland Drop Forge Co. v. 
Travelers’ Indemnity Company, 114 Ohio St. 549, 151 N. E. 671, 672. In neither 
of these cases was there an explosion in its popular sense. 

In the Cleveland Drop Forge Company Case, “it |the policy] provided that 
‘an “explosion” shall mean the sudden rupture or sudden collapse of a boiler 
* * * caused by pressure of steam.’ ‘Ruptures’ are defined by lexicographers, 
generally, as a breaking or bursting asunder, and are more distinctly defined in 
Funk & Wagnall’s Dictionary thus: “To open or part, as a steam boiler, without 
extreme violence; distinguished from explosion; a splitting apart of a steam 
boiler as distinguished from bursting or explosion.’ See, also, Evans v. Columbian 
Insurance Co., 44 N. Y. 146, 4 Am. Rep. 650. The breaking apart of the boiler 
head, in which the rivets were sprung, therefore was a ‘rupture’ within the mean- 
ing of the policy for which the insurance company was liable. Moreover it was a 
‘sudden rupture’ caused by the pressure of steam, for on the first parting of the 
rivets from the plate a rupture occurred, and liability immediately attached.” 

In Louisville College of Dentistry v. Hartford Steam Boiler Inspection & 
Insurance Co., a sudden rupture was defined as “a tearing asunder” of a boiler 
under the pressure of steam. 

[2] The description of the occurrence as it is given by the witnesses, i. e., 
“it blowed down, blowed a round hole,” “about twelve inches in diameter and 414 
inches deep,” is as graphical of an explosion or a sudden rupture as is the lexi- 
cographers’ definition of either. It is our opinion that the evidence in behalf of the 
B & B Ice & Coal Company was not. only sufficient to take the case to the jury, 
but clearly sustains its verdict as to this issue. 

It is shown that after the boiler was ruptured it was repaired by the owner 
at the cost of $382.10, without affording an opportunity to the insurance company 
to repair it, hy putting a patch and patch protector thereon. When first repaired 
it leaked. To prevent this another patch was put over the first, and then the 
protector was put on. After being so repaired it has been used continuously by 
the owner for the purpose for which it was originally purchased. The policy 
provides that the liability arising on account of an explosion, proper deduction 
for the previous depreciation should be made in estimating the true cash value of 
the property at the time of the explosion. The instructions given by the court 
did not in the phraseology of the policy confine the jury to the cash: value of the 
boiler at the time of its damage, having due regard for previous depreciation, 
but did confine it to its then condition, which was equivalent to using the lan- 
guage of the policy in this respect. 

_ The evidence establishes that the durability, efficiency, and safety of the 
boiler may be restored by repairs, to the condition in which it was immediately 
vefore it was ruptured, either one of two ways, i. e., with a patch and a patch 
protector or by removing the damaged sheet and inserting in lieu of it a new 
one, and that either method is “just as safe,” “just as good” as the other. The 
cost of the new sheet however, will be around $1,400. It is the consensus of 
opinion of the experienced men who testified for the parties that where a hole 
in a boiler is no larger and of the type of the one here involved, it is the uni- 
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versal custom of owners and operators of boilers to restore it with a patch 
instead of using a new sheet, and, when patched as has been this one, it is re- 
garded as usetul, safe, and enduring as it was before it was ruptured. 

The undoubtful and uncontradicted testimony of one of the witnesses ip 
behalf of the B & B Ice & Coal Company, emphasizes the prevailing custom of 
so repairing boilers and continuing their use. However, the testimony of the 
president of the B & B Ice & Coal Company is that the boiler, since its damage, 
is worthless. That of M. A. Buehner, one of its engineers, is to the effect that 
it can be repaired only by the use of a new sheet. The declaration of the presi- 
dent that it is worthless is overcome by his admission that it has been in con- 
tinuous use since it was patched, functioning the same as before it was damaged, 
The statement of Buehner as to the requirement of a new sheet is impeached 
by the same evidence. 

[3] Viewing the evidence in this light, the court should have instructed the 
jury that if it found for plaintiff, to find for it such sum as it believes from the 
evidence represents the difference between the fair, reasonable cash value of the 
boiler, in its then used condition, immediately before it was damaged, and the fair, 
reasonable cash value of the same immediately after it was damaged, not ex- 
ceeding $1,800, unless it further believes from the evidence that after it was 
damaged it was patched as described in the evidence, and that such patch with 
the use of a patch protector restored the boiler to as efficient, safe, and enduring 
condition as it was in its used condition, immediately before it was damaged, in 
this event, to find for the plaintiff the cost of the patch and patch protector, and 
such further sum as it believes from the evidence represents the difference, if 
any, between its fair, reasonable cash value, in its then used condition, im- 
mediately before it was damaged and the fair, reasonable cash value thereof 
immediately after it was so patched, not exceeding the sum of $1,800. 

The term “cash value,” as used in the instructions, is the price which the 
boiler will bring when offered for sale by one who desires to sell, but is not 
compelled to do so, and is bought by one who desires to purchase, but is not 
compelled to do so. 

It is further insisted that the jury awarded excessive damages. Since the 
case must be retried, we do not deem it proper or necessary to consider the sub- 
ject of excessive damages as the question may not again arise. 

For the reasons indicated the judgment is reversed for proceedings consistent 
with this opinion. 

JACKSON & CO., Inc., v. GREAT AMERICAN 
INDEMNITY CO. (three cases). 
Supreme Judicial Court of Massachusetts. Suffolk. March 29, 1933. 
185 Northeastern Reporter 359. 
INSURANCE. 

Failure to file required proofs of burglary loss within time limited bars re- 
covery unless failure is excused or waived. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

INSURANCE. 

Provision that no condition of burglary policy should be waived except by 
indorsement attached thereto, signed by certain officers of insurer, held suthicient 
notice to insured of lack of authority in others. 

(For other cases, see Insurance, Dec. Dig. § 376[3].) 

3. INSURANCE. 

Insurer may waive provision requiring proofs of loss, or by its conduct may 
preclude itself from relying thereon as defense. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

4. INSURANCE. 

\bsolute refusal to pay burglary loss excuses failure to give notice and make 
proofs of claim unless refusal is based on failure of notice’or proofs. 

(For other cases, see Insurance, Dec. Dig. § 559[1].) 

INSURANCE. 
Evidence that local attorney informed insurer that attorney had refused to 
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pay burglary loss held admissible as tending to show authority to deny liability 
or subsequent ratification of denial, thereby waiving proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

6. INSURANCE. 

Letter to insured from burglary insurer’s record agents in state purporting 
to speak for insurer regarding loss held admissible on question whether liability 
had heen denied and proofs of loss thereby waived. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

INSURANCE. ; 

Where burglary insurer’s agent’s letter to insured quoted letter written by 
local attorney on insurer’s letterhead denying liability, attorney’s letter held ad- 
missible on question of his authority to deny liability and thus waive proofs of 
loss. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

8 INSURANCE. 

Insured’s counsel’s letter to insurer bearing insurer’s st amps of receipt held 
admissible in corroboration of other evidence regarding insurer’s waiver of proofs 
of loss by refusing to pay claim. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

9. INSURANCE. 

Paper signed by insurer’s general counsel transmitting correspondence with 
insured to local attorney held admissible on question whether local attorney was 
authorized to deny liability and thereby waive proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 664.) 

10. INSURANCE. 

Evidence unknown at time insured’s action was taken would not show osten- 
sible authority of insurer’s alleged agent, but, when known at later time, it could 
be admitted to corroborate what was earlier known. 

(For other cases, see Insurance, Dec. Dig. § 92.) 

Exceptions from Superior Court, Suffolk County; Morton, Judge. 

[Three separate actions by the Jackson & Company, Inc., against the Great 
\merican Indemnity Company. Verdicts for defendant. On plaintiff’s exceptions. 

Exceptions overruled in the first case, but sustained in the others. 

lL. M. Friedman, F. L. Kozol, and Friedman, Atherton, King & Turner, all of 

on, tor plain tiff. 

R. Gallagher and N. Fermoyle, both of Boston, and G. E. Bruen, of Brook- 

for defendant. 


INDEPENDENCE INDEMNITY CoO. v. KELL et al. No. 
Court of Civil Appeals of Texas. Fort Worth. Feb. 18, 19: 

Rehearing Denied March 18, 1933. 

§ Southwestern Reporter (2d) 1032. 


1277 
33. 


we 

SURANCE. 
In action on policy insuring against loss by burglary of safe by actual force 
and violence, evidence sustained verdict against insurer. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

\ppeal from District Court, Wichita County; P. A. Martin, Judge. 

\ction by Frank Kell and others against the Independence Indemnity Com- 
pany. Judgment for plaintiffs, and defendant appeals. 

\firmed. 

Weeks, Morrow & Francis, of Wichita Falls, for appellant. 

Bullington, Humphrey & King, of Wichita Falls, for appellees. 

LATTIMORE, Justice. 
— issued to appellee a policy of insurance against loss by burglary of 
the latter’s safe “when all doors of the safe and vault are duly closed and iocked 
by a 7 combinations thereon; provided that such entry shall be made by actual 
torce and violence of which there shall be visible marks made by tools,” etc, 
“upon the exterior of all of said doors of such safe.” 
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Appcllee’s safe was. opened and $1,539 taken therefrom. On a jury trial ver- 
dict was for plaintiff, and from judgment thereon defendant appeals. 

The only question raised is the sufficiency of the evidence. Appellees’ evi- 
dence was that the safe was closed about midnight, with the money inside, and 
locked by all combinations, two in number, one on an outside door and one on 
an inside door; that the next morning the safe was discovered open with the com- 
bination knob of each door broken off and lying on the floor and marks upon 
each door and upon the top of the safe just above the knobs which are variously 
described as hammer marks and chisel marks. C. M. Goodwin, who says he closed 
the safe and locked it on the night of the burglary, testified by deposition. The 
defendant offered two expert safe men, the only experts who testified, who said 
that the combinations were set at “open” when they were examined after the 
burglary; that the knob connects by a long steel stem inclosed in a close-fitting 
iron container to the lock combination, and that it would be practically impos- 
sible to operate those combinations by the stem with the knobs knocked off; that 
the combination locks were not broken; and that the doors could not be opened 
without the combination being either broken off or set at “open”; and that it was 
apparent that the burglary was an “inside job,” i. e., some one knowing the com- 
bination had thereby opened the safe, taken the money, and then knocked the 
knobs off to disguise his modus operandi. 

[1] We have carefully read and re-read the entire statement of facts and the 
briefs. We believe the evidence sufficient to justify the jury verdict. 

[2] While it may be that the appellate court may judge the credibility of a 
witness testifying by deposition as well as the jury, Thorn’s Heirs vy. Frazer's 
Heirs, 60 Tex. 259, the question of the proper inference to be drawn from cir- 
cumstances which support more than one fact conclusion is for the jury alone, 
though the physical facts be agreed, Stooksbury v. Swan, 85 Tex. 563, 22 S. W. 
963. 

The judgment is affirmed. 
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MISCELLANEOUS 


FULLER v. DEACON et ux. No. 24369. 
Supreme Court of Washington. April 10, 1933. 
20 Pacific Reporter (2d) 843. 
1. INSURANCE. 


Where executed oral contract regarding division of insurance commissions 
applied to overwriting commission only, evidence of subsequent contract modifying 
such agreement held admissible without showing independent consideration, where 
commission earned was on sales and not overwriting commission. 

(For other cases, see Insurance, Dec. Dig. § 84[6].) 

Department 2. 

Appeal from Supreme Court, King County; Kazis Kay, Judge. 

Action by Fannie K. Fuller against Ralph D. Deacon and wife. From a judg- 
ment for plaintiff, defendants appeal. 

Reversed and remanded, with directions. 

Edward M. Hay, J. Speed Smith, and Poe, Falknor, Falknor & Emory, ail of 
Seattle, for appellants. 

Chas. A. Wallace, of Seattle, for respondent. 

MAIN, Justice. 

This action was brought to recover one-half of an insurance commission. The 
defendant denied liability and pleaded an affirmative defense. The cause was tried 
to the court and a jury, and resulted in a verdict in favor of the plaintiff in the 
sum of $24,479.21. The defendant moved for a new trial, which motion was over- 
ruled, and judgment was entered upon the verdict, from which he appeals. 

The facts essential to be stated are these: Ralph D. Deacon was the branci 
manager in charge of the office of the Western Union Life Insurance Company at 
Seattle. A. R. Fuller was an agent or salesman of the company, and worked on 
a commission basis. Some time during the year 1924, the appellant received from 
the insurance company’s representative at Wenatchee information to the effect 
that the Puget Sound Power & Light Company might be interested in some form 
of group insurance covering its officers and employees, of which it had a large 
number. After making some inquiries with reference to this information, the 
appellant designated Fuller to pursue the inquiry. From that time until his death, 
which occurred December 13, 1925, Fuller worked upon the matter to a con- 
siderable extent, but did not devote all of his time thereto. 

The appellant also during this time conferred repeatedly with a representative 
of the power company who was handling the matter. At the time of Fuller’s 
death, the matter had developed to the point that the power company was seriously 
considering some form of group insurance for its officers and employees which 
would take the place of a pension plan. After the death of Fuller, the appellant 
took charge of the matter. After months of work a plan was developed which 
was satisfactory to the power company. There was no standard form of policy 
which would meet the requirements, and a great deal of detail work was neces- 
sary. After the plan was consummated, the power company called for bids, and 
fourteen insurance companies bid for the business. The policy was awarded to the 
Western Union Life Insurance Company because, as the officer of the power 
company testified, that company submitted the best bid. The policy issued was 
dated September 15, 1926, but a tentative contract had been entered into in July 
previously. 

Mrs. Fuller, the respondent, shortly after her husband’s death, called to see 
the appellant, and, as she says, it was orally agreed between them that, if she 
would pursue the matter and secure the contract for the Western Union Life 
Insurance Company, the appellant would give her one-half of the commission 
which he earned. Upon the trial, the respondent testified as to the terms of this 
agreement, and the appellant unequivocally denied having made any such arrange- 
ment. In April, 1926, the appellant wrote the respondent a letter, after the matter 
of dividing the commission had been further considered, in which it was said: 
“This letter is written for the purpose of assuring you that I will share equally 
with you the overwriting which is the balance of commission remaining after 
paying the salesmen, the expense to be divided equally between us, the division. 
ot commission to also apply to renewal premiums. * * *” 
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When the insurance contract was made, the company contemplated putting a 
number of salesmen in the field to interview the employees of the ‘power com- 
pany for the purpose of securing their applications. The officers of the power 
company objected to this method of securing the applications of its employees, 
and as a result the insurance company designated for this work the appellant and 
one F. C. Rowell, and these two men wrote a large number of policies for which 
they received the commissions. 

Under the plan as required by the power company, there was no overwriting 
commission, as is specified in the letter from which an excerpt is quoted. Upon 
the trial, the appellant offered to prove that he and Rowell and the respondent 
entered into an oral agreement by which the respondent was to be paid one-fourth 
of the first year’s commission on business written between October 1, 1926, and 
October 1, 1927, less one-third of the expenses incurred in connection therewitli, 
and that subsequently on April 15, 1927, this latter agreement was confirmed by 
letter of the appellant to the respondent, which she approved. This offer of proof 
was in support of the appellant’s affirmative defense, and was rejected by the 
court. Whether the testimony was properly admissible is the principal question 
presented upon this appeal. 

[1, 2] The respondent says that the evidence was properly excluded, because, 
if received, it would have modified a contract fully executed by the respondent 
without showing an independent consideration. For the purpose of the considera- 
tion of the question presented, it will be assumed, though we think the fact is 
otherwise, that, when the insurance policy was written, the oral contract upon 
which the respondent relies became executed, so far as she was concerned. That 
contract, as stated, is claimed to have been made in December, 1925. In April 
1926, if, there was such a contract, it was interpreted by the parties as applying to 
the commission for overwriting only. It was the only commission that the appellant 
would have received as manager of the Seattle office of the company. This was 
prior to the time that the oral contract became executed by the respondent, if it 
ever did become executed. Subsequently, the power company refused to permit 
the insurance to be written in a way that would have given the overwriting com- 
mission to the appellant, and he became one of the solicitors. After this was 
done, as the offer of proof indicates, the parties entered into a definite agreemen 
with reference to the sharing in the commission of the appellant, and for some 
months the respondent was paid in accordance with such agreement and received 
approximately $3,400. 

The respondent relies upon the rule that, where a contract remains executory 
on both sides, an agreement to annul on one side is a consideration for the agree- 
ment to annul on the other; but if, on the other hand, the contract has been 
executed on one side, an agreement to modify without a new consideration will 
not be binding. Tacoma & Eastern Lumber Co. v. Field & Co., 100 Wash. 79, 
170 P. 360. But that rule is not here applicable. If the agreement upon which 
the respondent relies was made, it applied only to the overwriting commission, aud 
there was no such commission earned. The appellant, in response to the require- 
ments of the power company, having gone into the field as a solicitor of the 
employees, was not earning overwriting commission, but a commission on sales, 
which was something entirely different. The offer of proof went to the agree- 
ment of the parties as to how this commission should be divided. If the modified 
agreement, as shown by the offer of proof, was fully executed, a question which 
we do not decide, it would be controlling even though there was a want of con- 
sideration therefor. Vigelius v. Vigelius, 169 Wash. 190, 13 P.(2d) 425. The 
evidence offered should have been received. 

The appellant also complains of the argument of respondent’s counsel to the 
jury, and says that it was “inflammatory and prejudicial.” But this question was 
incidental to the particular trial, and in all probability the argument to the jury 
upon another trial will be more temperate. It may be said in this connection that 
the language complained of at least closely approaches the danger line. 

The judgment will be reversed, and the cause remanded, with directions to 
the superior court to grant a new trial. 

Beals, C. J., and Steinert, Blake, and Tolman, JJ., concur. 





